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CURRENT TOPICS 


Guilty Man at Large 


THE criticisms of English criminal justice which have been 
voiced during the trial of HumE in Switzerland are cogent 
at first sight. It is an outrage on public decency that a man 
should be able to sell to a newspaper the story of how he 
committed a murder of which he has been acquitted but we 
can see no remedy. If an acquitted man could be tried over 
again after he had confessed to the crime no one would confess : 
very few do so as it is. Public decency might not be outraged 
but the murderer would still be at large, so that little practical 
advantage would flow from such a fundamental change in the 
law. If we were to go further and provide for a new trial 
if new evidence is discovered, the repercussions on innocent 
people would be too great to contemplate. While it is as 
much a miscarriage of justice for a guilty man to be acquitted 
as for an innocent man to be convicted it is right that in this 
matter we should adhere to the principle that it is better 
that guilty men should go free than that we should risk 
convicting the innocent or putting them in peril twice. More 
impressive is the criticism that Hume was set free and not 
subjected to any kind of supervision or control. This is a 
subject worth thinking about, but it is not easy to decide on 
the right course. 


Requirements for Admission 


In the course of his letter which we published last week 
(p. 775, ante), Mr. S. P. Best criticised Sir SYDNEY LITTLE- 
woob’s suggestion that the intellectual standard which we 
should demand of entrants to the profession should not be 
lower than that which is required for entry to a university. 
We do not think that Sir Sydney intended to imply that he 
would exclude those, like managing clerks, whose education 
has been cut short. There are still many unadmitted men 
and women who would have been able to attain the necessary 
standard given the opportunity, and they should not be 
discouraged from making a late entry. Yet with the 
substantial improvements in education the numbers of those 
who are deprived of opportunities must be diminishing very 
fast. That is basically the reason for the shortage of 
unadmitted managing clerks. The capable and intelligent 
but under-privileged boys who in the past have formed the 
Source of unadmitted managing clerks are no longer under- 
privileged so far as education is concerned: many of them 
may well be under-privileged in overcoming the economic 
obstacles now in the way of becoming articled. We agree 
with Sir Sydney Littlewood’s observation in another part of 
his speech at Scarborough to the effect that we must pay 
attention to keeping articled clerks alive. 
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Non-existent Residuary Legatee 


WuatT must be done in a case where a testator made a gift 
to a non-existent institution, in terms clearly showing a 
charitable intention, was the problem which faced Mr. Justice 
VAISEY last July. The case—Re Bennett, deceased ; Sucker 
v. A.-G., p. 618, ante—was reported last week in the Weekly 
Law Reports ({1959] 3 W.L.R. 427). The testatrix in question 
gave a quarter of her residuary estate to ‘‘ The Hospital for 
Incurable Women of Brompton Road, London,” which did 
not exist. Although executors were named in the will, it 
contained no trusts. Despite a certain conflict of authorities 
the court was satisfied that because the bequest was made 
as a direct gift and not by way of trust it, as a court of equity, 
had no jurisdiction to direct a scheme and, therefore, the 
gift fell to be applied in accordance with the direction of 
the Queen under the royal prerogative. The number and 
antiquity of the cases cited are impressive, ranging from 
Clifford v. Francis (1679), Freem. K.B. 330, and A.-G. v. 
Syderfen (1683), 1 Vern. Rep. 224, to those which were applied, 
namely, Moggridge v. Thackwell (1802), 7 Ves. 36, and Paice 
v. Archbishop of Canterbury (1807), 14 Ves. 364. Once again 
a testator has unwittingly contributed to the development 
and clarification of English law at the expense of the residuary 
estate concerned. 


Dog Licences 


THE Dog Licences Act, 1959, which consolidates enactments 
and Orders in Council relating to the licensing of dogs kept 
in Great Britain, should not be overlooked. Section 1 (1) 
makes provision for a duty of seven shillings and sixpence 
to be paid annually upon a licence to be taken out by the 
person who keeps the dog. However, no duty is chargeable 
under this Act in respect of a dog under the age of six months 
(s. 2 (1)), in certain circumstances, a hound under the age 
of twelve months (s. 2 (2)) and a dog kept and used solely 
by a blind person for his guidance (s. 3). A further exemption 
is made in the case of a dog kept and used solely for the purpose 
of tending sheep or cattle on a farm, or by a shepherd in the 
exercise of his calling or occupation, if the owner of the dog 
obtains a certificate of exemption from duty in respect of 
the dog (s. 4). Sections 5 and 6 contain provisions as to the 
issue of a certificate under s. 4 of the Act. Other provisions 
relate to the levying of duties chargeable under the Act 
(ss. 7 and 8), the duration of licences and certificates of 
exemption (s. 9), the keeping of registers of all licences issued 
under the Act (s. 10) and the form of licences and certificates 
of exemption (s. 11). It is an offence to keep a dog for which 
a licence is not in force, unless it is a dog in respect of which 
no duty is payable (s. 12), to fail to produce a licence or 
certificate to an authorised officer or a police constable within 
a reasonable time (s. 13) and to make a false statement in a 
declaration required for the issue of a certificate of exemption 
in respect of sheep dogs (s. 14). Offences under this Act 
are punishable on summary conviction on an information 
laid by a police constable (s. 15). The Dog Licences Act, 
1959, comes into operation on 16th October, 1959. 


A Note of Discord 


3ERTHOLD AUERBACH, the German novelist, found that 
“music washes away from the soul the dust of every-day 
life,’’ but it seems that this was not the experience of the 
plaintiff in a recent case in the Brentford County Court. 





“ The Solicitors’ Journal "’ 
Friday, October 9, 1959 


She alleged that the defendant, her next-door neighbour, 
played the same pieces over and over again on the piano and 
that, to annoy her, he sometimes played “‘ Ain’t She Sweet ? ”’. 
The plaintiff also took exception to the rock and roll music 
which, she said, the defendant played on his record player. 
Of course, this is not the first occasion on which the courts 
have been confronted by such a complaint. In Christie v. 
Davey [1893] 1 Ch. 316, the evidence was that music lessons, 
practice and performances took place in the plaintiff's semi- 
detached house in Brixton. The defendant lived next door 
to the plaintiff and ‘‘ made sounds or noises in _ his 
house so as to vex or annoy the plaintiff.’’ Both parties 
asked the court to restrain the activities of their neighbour 
and an injunction was granted to the plaintiff. In the 
course of his judgment, North, J., said: “If there were 
the slightest ground for believing that what has been done 
by the plaintiff's household had been done maliciously, for 
an improper purpose, I might have regarded the case with a 
very different view. But, in my opinion, there is no founda- 
tion for such a suggestion, and I can see no grounds for granting 
an injunction against the plaintiff.” His lordship granted an 
injunction to the plaintiff because it was not a legitimate 
use of the defendant’s house to use it for the purpose of 
vexing and annoying his neighbour. We imagine that this 
decision would have influenced the outcome of the recent 
proceedings at Brentford. However, before the defendant 
had the opportunity of presenting his side of the story, the 
case was adjourned indefinitely. 


Sale of Goodwill 


THE courts are more lenient with regard to covenants in 
restraint of trade entered into on the sale of the goodwill of a 
business than they are in the case of similar agreements 
between master and servant as there could not be “ a more 
sure deterrent to commercial energy and activity than a 
principle that its accumulated results could not be transferred 
save under conditions which would make its buyer insecure ” 
(per Lord Shaw in Morris v. Saxelby {1916} 1 A.C. 688). One 
of the consequences of this is that a restraint unlimited in 
point of time will be more readily upheld in the case of a 
sale of a business than a similar restraint imposed upon a 
servant, a fact which was recognised in Kin v. Sharneck 
[1959 (3)] S.A.L.R. 534. In 1953 the appellant, a butcher, 
purchased the butchery business of the respondent which was 
situated some 500 feet from hisown. The agreement contained 
a condition that the respondent “ shall not allow a butchery 
business to be conducted in the existing premises.’’ Four 
years later the respondent began to take steps to open a new 
butchery at his old address and the Supreme Court of South 
Africa decided, inter alia, that, notwithstanding the fact that 
no limit was expressed in the agreement between the parties 
as to the period for which the restraint should remain in 
operation, it was not invalid and would be enforced. In 
the course of his judgment, O’HAGAN, J., agreed with the view 
of Viscount Maugham in Connors Bros., Ltd. v. Connors 
[1940] 4 All E.R. 179, where his lordship observed : “‘ If the 
restriction as to space is considered to be reasonable it is 
seldom in the case where the sale of goodwill is concerned 
that the restriction can be held to be unreasonable because 
there is no limit as to time.”” Of course, a restraint imposed 
upon a servant is not necessarily invalid if the covenant is 
unlimited in point of time: see, e.g., Fitch v. Dewes [1921] 
2 A.C. 158, the well-known case of the Tamworth solicitor 
and his managing clerk. 
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FITNESS TO PLEAD: ONUS 


WHOEVER affirms must prove. That is a fundamental rule 
of evidence which has stood the test of ages (Dig. lib. 22, 
tit. 3, 1, 2); yet Ellenborough, C.J., laid down exactly the 
opposite in Williams v. East India Company (1802), 3 East 
192,199. ‘‘ Where any act is required to be done on the one 
part,’ his lordship said, ‘‘so that the party neglecting it 
would be guilty of a criminal neglect of duty in not having 
done it, the law presumes the affirmative, and throws the 
burden of proving the contrary—that is, in such a case, of 
proving a negative—on the other side.’’ This dictum is as 
valid to-day as it was a century and a half ago. The truth is 
that whereas the above Roman rule obtains generally in 
civil disputes, its application in criminal trials is strictly 
limited. 


With one exception, at common law the burden of proof 
lies on the prosecution throughout (Woolmington v. Director of 
Public Prosecutions (1935), 25 Cr. App. R. 72). That exception 
is the defence of insanity, that is, the alleged insanity of the 
accused at the time when the offence is supposed to have been 
committed (M’Naghten’s Case (1843), 10 Cl. & F. 200). The 
italicised phrase is to be found in the Lord Chancellor’s speech 
in Mancini v. Director of Public Prosecutions [1942] A.C. 1, 
atp.11. Thus the onus of negativing accident (Woolmington’s 
case, supra), provocation (R. v. McPherson (1957), 41 Cr. 
App. R. 213), and self-defence (R. v. Lobell [1957] 1 O.B. 547) 
rests entirely on the prosecution. Indeed, it is in implied 
acknowledgment of the solitary common-law exception 
aforesaid, that Parliament expressly laid on the defence the 
burden of proving diminished responsibility (Homicide 
Act, 1957, s. 2 (2)). 

Insanity at trial 


“Tf a man in his sound memory commits a capital offence, 
and before his arraignment he becomes absolutely mad, he 
ought not by law to be arraigned during such his phrensy, 
but be remitted to prison until that incapacity be removed. 
The reason is that he cannot advisedly plead to the 
indictment ” (Pleas of the Crown, i, 34). But on the next 
page Hale, C.J., wrote: ‘‘. . . especially in case any doubt 
appear upon the evidence touching the guilt of the fact, and 
this in favorem vitae, and if there be no colour of evidence to 
prove him guilty ; or if there be a pregnant evidence to prove 
his insanity, at the time of the fact committed—then upon the 
same favour of life and liberty, it is fit that it should proceed 
in the trial, in order to his acquittal and enlargement.” For 
previous to the passing of the Criminal Lunatics Act, 1800, 
an accused found to have been insane at the time of the 
commission of the crime used to be discharged. 


However, it was decided in R. v. Dashwood [1943] K.B. 1 
that the collateral issue of the defendant’s mental condition 
at his trial takes priority over the general issue of guilty or 
not guilty, since “ it is a cardinal principle of our law that no 
man can be tried for a crime unless he is in a position to 
defend himself, and that includes his being in a mental 
condition to defend himself.’ Nevertheless, in R. v. Roberts 
[1954] 2 Q.B. 329—where the issue arose whether the defendant 
was fit to plead, but his acquittal of the charge was likely— 
Devlin, J., upheld the submission by the defence that a plea 
of not guilty should be entered on behalf of the accused, 
so that the general issue might be tried. Less than four 
years later, Byrne, J., in similar circumstances, decided 
otherwise (R. v. Benyon [1957] 2 Q.B. 111). Now although 
Devlin, J.’s judgment was in the best tradition of Hale 
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OF PROOF 


there can be no doubt that Byrne, J.’s decision is sound in 
law and conducive to dignified proceedings. 


Presumption of fitness 


Every accused is presumed to be fit to plead until the 
contrary is proved (R. v. Turton (1854), 6 Cox 385), but two 
judges have recently arrived at opposite conclusions as to 
what is to be proved and who is to prove it. 

In R. v. Sharp (1957), 41 Cr. App. R. 197, the question 
arose whether the defendant was fit to plead, and whether he 
was fit to stand his trial. The judge ruled that there was 
only one issue: ‘‘ Whether the prisoner is capable of pleading 
to and taking his trial on the indictment.’’ He further ruled 
that a prisoner is usually presumed to be fit to plead, but that, 
if in any particular case the court has reason to doubt his 
fitness, it is its duty to inquire into the matter, and that the 
onus is then on the Crown to begin to prove fitness. On the 
other hand, in R. v. Podola (1959), The Times, 11th September 
—where it was alleged by the defence and challenged by the 
prosecution that Podola had completely lost his memory for 
all events during the material time—Edmund Davies, J., 
ruled that it is for the defence to establish on a balance of 
probabilities that the accused is insane so as to be unfit to 
plead to the indictment and to stand his trial. 


Whereas fitness to plead presupposes sanity—since being 
in a position to defend oneself includes being in a mental 
condition to defend oneself (R. v. Dashwood, supra)—unfitness 
to plead may arise otherwise than through insanity. The 
accused, for instance, may be a deaf mute and incapable of 
understanding by tokens or signs the nature of his arraign- 
ment (R. v. Dyson (1831), 7 C. & P. 305m); or perhaps he 
may not be “in a position to defend himself ”’ by reason of a 
general or local amnesia. Therefore, even if it were the law 
that in all issues of insanity the burden of proof fell on the 
defendant, it would not logically follow that that burden must 
be cast on him where the issue is his capacity to plead and his 
fitness to stand his trial. 


Crystal clear ? 


The fact to grasp and never to let go, however, is that the 
position of the accused to defend himself is not a contentious 
matter to be bandied between the prosecution and the defence, 
but a vital issue about which the court has to be satisfied— 
independently of the attitude adopted by either party—as 
soon as some evidence emerges of its existence (R. v. Davies 
(1853), 6 Cox 325; R. v. Dashwood, supra). The question 
then arises : is the degree of satisfaction the same as to fitness 
as it is as regards unfitness ? 

It is submitted that the degree of satisfaction as regards the 
positive attribute is appreciably dissimilar from that regarding 
the negative one. If R. v. Goode (1837), 7 Ad. & E. 536, is 
still good law, the jury may, from their own observation alone, 
form the view that the accused is unfit to plead—without any 
formal evidence, let alone compelling evidence. On the 
other hand, if no man can be tried for a crime unless he is in 
a position to defend himself, then presumably the court must 
be satisfied—at least on a balance of probabilities—that the 
accused is sane. 

It is further submitted, therefore: (a) That there is a 
presumption of fitness to plead only in so far as it is not 
necessary for either the prosecution or the defence to prove 
it, and that such a substantial amount of evidence as should 
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prove a reasonable possibility of unfitness would be sufficient 
to rebut it ; (4) that in all cases of doubt or dispute, the burden 
lies on the prosecution to prove fitness beyond all reasonable 
doubt, or to lead evidence of insanity to a point short of the 
balance of probabilities. There is a logical, if less uniform, 
alternative to this simple procedure, that is: (i) that the 


THE NEW TOWNS ACT, 


WHEN the original New Towns Act of 1946 was passed, it 
was made (by s. 15 thereof) an integral part of the scheme of 
developing a new town by means of an ad hoc corporation 
that, when the purposes for which any such corporation was 
established had been “ substantially achieved,” the under- 
takings of the corporation—.e., the houses and other buildings 
erected by them—would by Ministerial order be transferred 
to the local authority for the new town. Since 1946 the local 
authorities concerned have either been reorganised (as at 
Crawley and Harlow) or have expanded considerably (as at 
Hemel Hempstead), and there is little doubt but that they 
could—from an administrative point of view—have taken 
over the responsibilities of their respective development 
corporations as and when the development contemplated in 
their respective New Towns orders had become virtually 
complete. 

However, partly no doubt because so much Government 
money had been invested in the new towns, Parliament thought 
otherwise, and the New Towns Act, 1959, has the effect of 
repealing s. 15 of the 1946 Act so far as England and Wales is 
concerned. Instead of transferring the undertaking of a 
development corporation to the local authority, the Minister 
of Housing and Local Government may, after consultation with 
the council of the county and of any county district in which 
a new town is situated, by order made under s. 6 of the new 
Act, where he is satisfied “‘ that the purposes for which the 
development corporation is established under the 1946 Act 
i.e., for the development of the new town: see s. 2 (1) 
thereof’ have been substantially achieved,” make an order 
transferring the property of the development corporation to 
the “ Commission for the New Towns.” 


Commission for the New Towns 


This Commission is a new independent statutory body, 
having a total membership not exceeding fifteen, and being 
incorporated “for the purpose of taking over, holding, 
managing and turning to account the property previously 
vested in the development corporation for a new town” 
(s. 2 (1)).. The Commission is not to be regarded as the servant 
or agent of the Crown or entitled to any Crown immunities 
(see s. 2 (8)); it is refreshing to see such a clear expression 
as to status in an Act of Parliament, after the somewhat 
ambiguous position of some of the statutory corporations 
created since the war. 

The idea behind the Act is that the Commission shall be 
entitled to carry on the business of the development corpora- 
tions, to borrow money from the Exchequer, to acquire land, 
erect houses (and draw housing subsidies in respect thereof) 
and other buildings, sell houses to their occupiers and dispose 
of other land with the consent (generally or specially) of the 
Minister. Their powers in relation to any particular town are 
not quite as wide as those conferred on a development 
corporation by s. 2 of the 1946 Act ; in particular they are not 
required or empowered to plan for the future development of 
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burden of proof lies on the party that affirms that the accused 
is sane according to the quantum of proof that is usually 
expected of it (R. v. Rivett (1950), 34 Cr. App. R. 87); and 
(ii) that in the rare event of neither party being interested 
in the issue, the court may—in its discretion—prescribe either 
quantum to the jury. J. Y. 


1959 


the new town, as this will be in future the sole responsibility 
of the local planning authority in accordance with their 
ordinary powers under the Town and Country Planning Acts. 


Members of the Commission 

Members of the Commission—to be appointed by the 
Minister—will be paid a salary by the Minister (subject to 
the consent of the Treasury) and also expenses allowances. 
Provision is also made for the payment of pensions to members, 
so membership of the Commission will clearly be regarded as a 
full-time occupation and not merely as a post of honour or 
distinction. It is also contemplated that the Commission will 
arrange for most of their business in a particular new town to be 
conducted on their behalf, but subject to their general control, 
by a local committee consisting partly of persons other than 
members or servants of the Commission. Such committees 
will (subject to the Minister’s approval) be appointed by the 
Commission after consultation with the local county district 
council, but there is no provision made for any salary or 
allowances to be paid to the members of any such committee ; 
where members of a local authority are appointed to such a 
committee, it may be that Ministerial regulations will be 
made extending the members’ allowances provisions of the 
Local Government Act, 1948, to such cases. 


Why have the Commission ? 

The need for the new Commission is not easily appreciated. 
Possibly some of the local authorities in the new towns would 
have been embarrassed if they had, as a consequence of a 
transfer under s. 15 of the 1946 Act, become the landlords of 
practically all the houses and land within the new town area ; 
many of their members would then no doubt have become 
council tenants and so liable to declare financial interests 
under s. 76 of the Local Government Act, 1933, with all the 
consequences that that involves. However, this would only 
have been a degree or so more difficult than the position already 
existing in several industrial towns where a large majority of 
the members of the local authority are council house tenants. 
Discussions are understood to be contemplated between the 
Ministry and the local authority associations on the operation 
of s. 76 under modern conditions ; surely these difficulties 
could not of themselves have been sufficient to justify the 
establishment (on a date to be fixed by the Minister) of this 
elaborate piece of administrative machinery. The investment 
of Government money in the locality is also surely not a 
sufficient reason for failing to entrust the management of 
local affairs to locally elected representatives ; every local 
authority in the country depend very heavily for their 
financial resources on central Exchequer grants, and must, 
it would seem, continue to do so. 

The Commission in discharging their functions must comply 
with any directions given to them by the Minister (s. 2 (3)), 
they must keep proper accounts (s. 5 (1)), and they must 
report each year to the Minister; the Minister must lay 4 
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copy of the report before each House of Parliament (s. 5 (7)). 
The Commission will therefore be in the same relationship as 
regards the Minister as are the development corporations, and 
their “‘ independence ”’ will be of legal significance only. 


DIPLOMATIC 
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The Act came into force on 29th July, 1959, but it will be 
ineffective until the Minister decides to bring the Commission 
into being (see s. 2 (12)). 

J. F. GARNER. 


Law Reform Series 


PRIVILEGE 


JURISDICTIONAL IMMUNITIES AND PRIVILEGES OF INTERNATIONAL 
ORGANISATIONS AND INSTITUTIONS 


THE special legal privileges enjoyed by diplomatic envoys 
accredited to this country, in particular their right of absolute 
immunity from the criminal jurisdiction and their qualified 
right of immunity from the civil jurisdiction, depend in part 
upon the provisions of certain statutes (notably the Diplomatic 
Privileges Act, 1708 ; the Diplomatic Immunities (Common- 
wealth Countries and Republic of Ireland) Act, 1952; and 
the Diplomatic Immunities (Restriction) Act, 1955), and in 
part upon the acceptance by the common law of certain 
customary rules of international law. The purpose of granting 
such jurisdictional immunity is to ensure that an envoy may 
be able, in all circumstances, to carry out official business on 
behalf of his country with a reasonable freedom from un- 
necessary interruption or interference. In order to implement 
this purpose it has become well established that the envoy’s 
immunity must extend also to his family and his suite ; 
similarly, the inviolability of his person extends, generally, 
to his residence, the legation premises and property. The 
basis of these privileges, and their limitations, have often been 
commented upon by the courts; immunity from jurisdiction, 
for example, must not be equated with immunity from liability. 
As Lord Hewart, C.J., said in Dickinson v. Del Solar; Re 
Mobile & General Insurance Co. [1930] 1 K.B. 376, at p. 380 :— 


“ce 


. . . Diplomatic agents are not, in virtue of their 
privileges as such, immune from legal liability for any 
wrongful act. The accurate statement is that they are not 
liable to be sued in the English courts unless they submit 
to the jurisdiction. Diplomatic privilege does not import 
immunity from legal liability, but only exemption from 
local jurisdiction.” 


Problems of privilege intensified since 1945 


Since the end of the Second World War the underlying 
problems raised by these privileges and their application have 
been greatly increased, both in scope and in difficulty, by a 
further extension of the original doctrine. For the emergence 
of a large number of international organisations and institu- 
tions, each with its own executive officers, staff, servants, and 
with a delegation or at least some representation in this 
country, has meant that a wide range of bodies and individuals 
now lay claim to immunities and privileges here which are 
substantially similar to those traditionally enjoyed by the 
envoys of foreign sovereign States. The necessity for such 
privileges can, of course, be justified by reference to the 
purpose of diplomatic immunities ; international institutions 
and their officials require “‘ quasi-diplomatic ”’ treatment from 
the municipal law if they are to carry out their functions in an 
independent and efficient way, free from unnecessary 
interference or hindrance. 

_ Therefore, as they became a party to agreements establishing 
international organisations and institutions of various kinds, 


hRS 


the Government have undertaken to grant to such organisa- 
tions, and to a limited number of their senior officials, jurisdic- 
tional immunities and other privileges which resemble those 
customarily enjoyed in this country by the envoys of foreign 
sovereign States. The enabling legislation now (replacing 
the Diplomatic Privileges (Extension) Acts, 1944-1950) 
is the International Organisations (Immunities and Privileges) 
Act, 1950. This Act provides that where an organisation is 
declared by Order in Council to be one of which the United 
Kingdom and one or more foreign sovereign powers are 
members, then, to the extent specified by the Order, immuni- 
ties, privileges, and the legal capacity of a body corporate 
may be conferred upon it. The wide field of immunities and 
privileges that such an organisation may enjoy in this country 
includes immunity from suit and process, the inviolability of 
its official archives and premises, an exemption from rates and 
taxes (other than taxes on the importation of goods) similar 
to that enjoyed by a foreign sovereign, an exemption from 
taxes on the importation of goods required for the official use 
of the organisation or for exportation, and, generally, upon 
the publications of the organisation; the Act also provides 
for an exemption from all prohibitions and restrictions upon 
the importation or exportation of such publications and all 
other goods required for official use. 


Privileged organisations 

The power conferred by the Act has been exercised from 
time to time by Order in Council and such immunities and 
privileges have been conferred upon a steadily growing number 
of organisations which have establishments or representatives 
in this country ; these include, inter alia, the United Nations 
Organisation and its “ specialised agencies "’ (U.N.E.S.C.O., 
International Labour Organisation, Food and Agriculture 
Organisation, World Health Organisation, and International 
Civil Aviation Organisation), the International Court of 
Justice, the Brussels Treaty Permanent Commission, the 
Council of Europe, and the Organisation for European 
Economic Co-operation. These are only some of the more 
important institutions concerned ; the number of individuals 
who are entitled to immunities by reason of their service 
with these organisations has increased out of all recognition 
since 1944. The Act of 1950 provides that the Secretary of 
State must compile lists of all high officials, delegates, repre- 
sentatives, members of committees or commissions, etc., 
who may claim “ the like immunity from suit and process, 
inviolability of residence and exemption or relief from taxes 
as is accorded to an envoy of a foreign sovereign power 
accredited to Her Majesty.” The official staffs, and the 
wives (or husbands) and children under twenty-one of any 
of the preceding also enjoy the same benefits. Minor officials 
or servants of international organisations may, however, 
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only be granted immunity from suit and process in respect 
of acts or omissions arising from their official duties, and 
exemption from income tax only in respect of their official 
emoluments. 

Do these provisions effect a fair and reasonable qualification 
upon the jurisdiction of our own courts? Are they so framed 
that the immunities and privileges granted are no greater in 
extent than those really required to give effect to the inter- 
national agreement which is in point? There has been no 
comprehensive review of the lawsince the Report on Diplomatic 
Immunity made in 1951 by an inter-departmental Committee 
under the chairmanship of Somervell, L.J.; since that time 
the underlying problems posed by the existence of these 
“ quasi-diplomatic ”’ rights have been brought into greater 
prominence by the increasing participation of this country 
in European institutions. The relationship between this 
country and the European Coal and Steel Community affords 
an illustration of this, and also points to an inadequacy in 
the existing legislation. The Council of Association set up 
between the parties under the original agreement of 1954 
envisaged the interchange of information between them on 
matters of common interest, and this, of course, made 
necessary some continuous method of contact between the 
3ritish delegates and the delegates of the High Authority of 
the Community. Accordingly Britain established a small 
permanent delegation at the seat of the Community in 
Luxembourg and the High Authority set up its own delegation 
in London ; unfortunately, since Britain was not a member 
of the international organisation, the Act of 1950 could not 
apply. It does, however, make provision for the enjoyment 
of certain privileges by representatives of foreign states 
visiting Britain for the purpose of attending international 
conferences ; as a result ordinary delegates of member states 
of the Community could enjoy privileges when attending 
meetings of the Council of Association held in Britain, but 
the position of the permanent delegation was not protected. 


Closer definition of immunities 


In order to regularise the position the European Coal and 
Steel Community Act, 1955, was passed ; this is of consider- 
able importance both with respect to its actual provisions 
and as indicative of a significant change in British practice. 
During the debates in the House of Commons when the 
measure was under consideration many members expressed 
concern at the increasing scope and applicability of “‘ quasi- 
diplomatic ’’ immunities, and, as a result, the terms of the 
Act are much more narrowly drawn than has been usual. 
The High Authority’s chief representative and his family 
are indeed granted such immunities and privileges as would 
be appropriate to foreign envoys and their families, and the 
delegation enjoys complete inviolability of official residence, 
premises and archives. However, other members of the 
staff, or persons representing the High Authority, may only 
claim immunity from suit or taxation in respect of their 
official duties and their official emoluments. Furthermore, 
no distinction is drawn, as is customary, between different 
grades of staff, except that those members of the delegation 
recognised by the Government as holding a rank equivalent 
to, or higher than, that of an attaché on the staff of a foreign 
embassy are entitled to claim the appropriate relief or exemp- 
tion from taxation. This marks a distinct reduction in the 
immunities customarily enjoyed by persons of such a rank, 
irrespective of their employment in the diplomatic service 
or as representatives of an international body. Further 
evidence of a trend toward the closer definition of immunities 
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can be seen in a slightly later Act, the Diplomatic Immunities 
Restriction Act, 1955, which provides that personal immunities 
conferred on foreign representatives may be wholly or partly 
withdrawn (by Order in Council) in any case where the 
immunities exceed those accorded to British representatives, 
Finally, it may be noted that, as a matter of policy, the 
Government is no longer prepared to extend personal 
immunities in this country to citizens of the United Kingdom 
or colonies. This was re-affirmed recently during the course 
of a Parliamentary reply by the Foreign Secretary, on 
3rd April, 1958; this policy is, however, without prejudice 
to the privileges enjoyed by such citizens whose names were 
on the official lists before 27th August, 1952. The 1950 
Act includes amongst its provisions one to the effect that 
no immunity or privilege is conferred on any person as the 
representative of Her Majesty’s Government in this country, 
or as a member of the staff of such a representative. 


Conclusion 


The conclusion seems unavoidable, even from such a brief 
survey as that attempted above, that the law is less than 
satisfactory and may easily become confused in the future. 
Two main criticisms may be advanced. Firstly, has the 
extension of the traditional doctrines relating to diplomatic 
immunities been necessarily appropriate or helpful in the new 
field ? This question is especially pertinent because the rule 
of absolute immunity developed by our courts has nearly every- 
where on the continent been replaced by a rule of relative 
immunity and the establishment of types of cases in which 
the intention to submit to jurisdiction is presumed by the 
court seeking to assert it. The undesirable position has 
most recently been the subject of comment in Rahimtoola v. 
Nizam of Hyderabad {1958\ A.C. 379, and Lord Denning, 
in the course of a most interesting individual opinion, drew 
the attention of their lordships to the need for a re-examination 
on principle of this branch of the law. Secondly, it may be 
seen that the ad hoc extension of quasi-diplomatic privileges 
to particular institutions by special Orders in Council or 
statutes has led to some variance in the nature and scope of 
the rights conferred, a variance not always dependent on 
the function of the body concerned. If this practice is con- 
tinued it can only lead to a confused and inconsistent doctrine, 
derived, in the writer’s opinion, from an inappropriate source. 

Public interest in this matter, which has again come into 
prominence with the coming into effect of the International 
Organisations (Immunities and Privileges of the Council of 
Europe) (Amendment) Order, 1958, which enables this country 
to confer privileges upon the European Commission for Human 
Rights, seems unfortunately to have concentrated on the 
number of persons enjoying immunities rather than on the 
more important issue of the extent of the privileges necessary 
in the interests of the work of each organisation and each 
official. In the House of Commonson 17th March, 1958, in reply 
to a request that steps be taken to limit the number of persons 
claiming immunity from jurisdiction in London, the Joint 
Under-Secretary of State said :— 

‘Her Majesty’s Government consider that the number 
of persons entitled to claim diplomatic immunity in the 
United Kingdom must always be limited to those who are 
properly qualified by the nature of their functions. Due 
regard must be paid to the principles of international law 
and to the requirements of reciprocity in this matter. 
For these reasons, any unilateral and arbitrary limitation 
of the number of privileged persons would be out of the 
question.” 
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Whilst this statement, and the evidence of a change in policy 
since 1955, will be welcomed, it is to be hoped that the 
Government will consider the desirability of treating the juris- 
dictional immunities and privileges of international institutions 
in this country as an entirely independent problem from that 
of diplomatic immunities in the traditional sense. For this 
problem will become of increasing importance to the courts 
of this country and can only be resolved by the realisation 
that privileges of this kind spring from functional necessity 


THE WINDING UP 


In the fifth article of this series (p. 764, ante) we examined the 
rules governing the application of the assets of a company 
in liquidation in meeting the expenses of the liquidation 
and in paying its debts. Now we must see how the residual 
assets left after the debts and liabilities have been discharged 
are distributed among the members of the company, and 
then, in conclusion, we must examine the law governing 
the termination of the liquidation and the dissolution of the 
company. 
Distributions to members 


The basic rule is that the residue of the company’s assets 
must be distributed among its members in proportion to the 
nominal value of the shares they hold (Birch v. Cropper 
(1889), 14 App. Cas. 525). This is so whether the company’s 
assets are insufficient to repay its issued share capital, or 
whether they are more than sufficient, so that each shareholder 
receives a surplus back in addition to the capital he originally 
subscribed. The basic rule applies even though some of the 
shares were issued at a premium or at a discount properly 
sanctioned by a general meeting and by the’ court (see 
Companies Act, 1948, s. 57). But if shares have been issued 
at a discount without complying with s. 57, they will be treated 
as paid up only to the extent of the cash which the company 
has received for them, with the consequences indicated below 
(Welton v. Saffery [1897] A.C. 299). 


Exceptions to basic rule 


There are two exceptions to the basic rule. First, where 
different amounts have been paid up on shares of the same 
nominal value, equality must be achieved between the 
shareholders by paying to those of them who have paid up 
the greater amount a sum equal to the difference between 
the amount they have paid up and the lesser amount which 
the other shareholders have paid up, or, if the company’s 
assets are insufficient to achieve equality in this way, by calling 
up an amount equal to the difference from the shareholders 
who have paid up the lesser amount. If shares have different 
nominal values, equality is achieved by treating the shares 
of the larger denomination as though they were a multiple 
of shares of the smaller denomination, and then making the 
adjustment indicated above. For example, if the company 
has issued {1 shares fully paid and £5 shares {1 paid, each 
{5 share will be treated as though it were five {1 shares 
each 4s. paid. In these days, of course, partly paid shares 
are a rarity, and for that reason the detailed and complex 
tules governing the liability of past and present holders of 
partly paid shares in a liquidation have not been examined 
in this series of articles. But it is sometimes forgotten 
that the fact that shares are partly paid has its impact on the 
distribution of the company’s assets among its members 
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in every case, and never from exceptional status or rank 
“outside the law.”” Although few solicitors may encounter 
points of international law in their day-to-day practice, all 
will appreciate the need for the attainment of a just and 
reasonable balance between the proper administration of the 
law and the efficient conduct of international relationships. 


K. R. StmMonps, 
Lecturer in International Law, 
University of Liverpool. 


OF COMPANIES—VI 


as well as on the liability of the members to contribute to 
payment of the company’s debts, and so mention of the fact 
at this point may not be out of place. 


The other exception to the basic rule is where the memo- 
randum or articles of association of the company or the 
terms of issue of shares authorised by the memorandum or 
articles provide for a different mode of distribution. The 
commonest such variation is found, of course, in the terms 
of issue of preference shares. Where such shares are given 
priority for repayment of capital in a winding up, their 
nominal or paid-up capital, according to the terms of issue, 
must be repaid in full before any distribution is made in 
respect of ordinary shares, and if the company’s assets are 
insufficient for that purpose, any capital unpaid on the ordinary 
shares must be called up to make good the deficiency. But 
once the holders of such preference shares have received back 
their nominal or paid-up capital, as the case may be, their 
rights are exhausted and they are not entitled to participate 
in any surplus assets remaining after the nominal value of the 
ordinary shares has been repaid (Scottish Insurance Corporation, 
Ltd. v. Wilsons and Clyde Coal Co., Ltd. {1949} A.C. 462). 
Such a right of participation in surplus assets may be conferred 
by the terms of issue, of course, but this is rare in practice. 
Moreover, it has been held that where preference share- 
holders were given a prior right to repayment of their capital 
in a winding up by the company’s memorandum of association, 
a provision in the articles that all shareholders should be 
entitled to share in the surplus assets left after all classes of 
share capital had been repaid did not entitle the preference 
shareholders to participate in the surplus assets, because their 
rights in respect of capital were exhaustively defined by the 
memorandum (Re Duncan Gilmour & Co., Ltd. {19524 2 All 
E.R. 871). It would seem that where preference shareholders’ 
rights in respect of capital are set out in the prospectus under 
which they subscribe, such a clause in the articles would be 
equally inadequate to confer a right to participate in surplus 
assets on them. 
Preference shareholders’ entitlement to unpaid arrears of 

dividend 

Another problem in connection with preference shares in 
a winding up is whether their holders are entitled to be paid 
unpaid arrears of preference dividend out of the company’s 
assets. If such dividends have been declared, or if by the 
terms of issue the dividend is payable without a declaration, 
the arrears of dividend will be a debt owed by the company, 
and will be payable in the winding up immediately after 
all other debts of the company have been paid (see article V 
of this series). But if no dividend has been declared or has 
become automatically payable while the company was a 
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going concern, arrears of dividend will not be payable in 
the winding up unless the terms of issue of the shares so 
provide. Consequently, unless the terms of issue so provide, 
the preference dividend for the fraction of the company’s 
financial year up to the date when the liquidation commences 
will never be payable, because it is impossible for a dividend 
to be declared or to accrue due after the commencement 
of the winding up (Re Catalinas Warehouses & Mole Co., Ltd. 
[1947] 1 All E.R. 51). 

Where it is desired to give preference shareholders the 
arrears of their dividend out of the company’s assets, the 
terms of issue will usually provide that they shall be entitled 
“to repayment of the nominal (or paid-up) value of the 
preference shares together with any arrears of dividend 
calculated to the date of such repayment in priority to the 
claims of the holders of ordinary shares.”” This clause 
undoubtedly effects the desired purpose, but occasionally 
one comes across the more informal provision that “ the 
preference shares shall rank both as regards dividends and 
capital in priority to the ordinary shares,” a seemingly 
innocent way of expressing the same idea, but nevertheless 
one which has come in for involved and tortuous judicial 
interpretation. It has been held that, when this latter clause 
is combined with a provision (a) that the preference shares 
shall carry a preferential dividend of such and such a per- 
centage, or (b) that the preference shareholders shall not be 
entitled to participate in surplus assets left after all share 
capital has been repaid, the clause does entitle the preference 
shareholders to their arrears of dividend in a winding up 
before ordinary share capital is repaid. If provision (a) 
is added, it is clear therefrom that the dividend is to be a 
preferential one while the company is a going concern, and 
so the priority for dividend given in the body of the clause 
can be read as giving priority for arrears of dividend in a 
winding up as well (Re F. de Jong & Co., Ltd. [1946] Ch. 211 ; 
Re E. W. Savory, Ltd. (1951) 2 All E.R. 1036). If provision (6) 
is added at the end of the clause, the context shows that the 
clause is dealing with preference shareholders’ rights in a 
winding up, so that the priority given for dividends can be 
read as priority for arrears of dividends in the liquidation 
(Re Walter Symons, Ltd. {1934) Ch. 308). But if neither 
provision (a) nor (6) is added, the clause must be read as 
giving preference shareholders priority for their dividend 
while the company is a going concern, but no right to arrears 
of dividend when it is wound up (Re Wood, Skinner & Co., 
Ltd. [1944] Ch. 323). It was said obiter in Re E. W. Savory, 
Ltd., however, that since the decision of the House of Lords 
in Scottish Insurance Corporation, Ltd. v. Wilsons and Clyde Coal 
Co., Ltd. a provision must be implied at the end of the clause 
that preference shareholders are not entitled to participate in 
surplus assets. If this is correct, preference shareholders 
will now always be entitled to their arrears of dividend on the 
strength of the clause standing by itself in consequence of the 
reasoning in Re Walter Symons, Ltd. (supra). 


Procedure on distribution to members 


In a compulsory winding up the distribution of the residue 
of the company’s assets among its members is a function of 
the court and not of the liquidator (Companies Act, 1948, 
s. 265). Consequently, the liquidator should not undertake 
the distribution himself, but should apply for an order of the 
court sanctioning a scheme of distribution prepared by him 
(Re Phenix Oil and Transport Co., Ltd. (No. 2) [1958] Ch. 565). 
The court will not order the preparation of a list of contribu- 
tories for the purpose of the distribution unless unpaid capital 
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will have to be called up on partly paid shares, but will rely 
upon a list of members prepared informally by the liquidator 
instead (Re Phenix Oil and Transport Co., Ltd. [1958] Ch. 560). 
In a voluntary liquidation the liquidator distributes the 
residue of the company’s assets himself without the need 
for the court’s approval (s. 303 (2)). 


Conclusion of the liquidation and dissolution 


At the conclusion of a compulsory winding up the liquidator 
will apply to the Board of Trade for his release (Companies 
Act, 1948, s. 251). He must notify every contributory and 
every creditor who has proved of his application, and the 
Board of Trade must consider any objections made by them 
before giving its decision. If the liquidator is dissatisfied 
with the Board’s refusal of his release, or if any creditor or 
contributory is aggrieved by its being granted, an appeal 
may be taken to the court. The effect of a release granted 
by the Board or the court is to relieve the liquidator from 
liability for all breaches of duty which he has committed 
during the liquidation, so that neither the company nor any 
creditor or contributory who has suffered loss thereby may 
sue him thereafter. But the Board of Trade may revoke the 
release if the liquidator obtained it by fraud or by the 
suppression or concealment of material facts, and on such 
revocation all rights of action barred by the release would 
revive. 

After obtaining his release the liquidator should apply to 
the court for an order dissolving the company (s. 274). In 
practice, however, the liquidator often fails to make such an 
application, and the company is then eventually dissolved by 
the Registrar of Companies striking its name off the register 
as a moribund company (s. 353). Often this process is 
hastened by the liquidator requesting the registrar to exercise 
his power to strike off the company’s name. 

In a voluntary winding up, when the liquidator has fully 
administered the company’s assets, he must call a final meeting 
of members, and also of creditors if the liquidation is a 
creditors’ voluntary winding up, and he must lay a full 
account of the winding up before them (ss. 290 and 300). 
Within seven days after the meeting or meetings are held the 
liquidator must make a return of the holding thereof to the 
Registrar, and, unless the court otherwise orders, the company 
is automatically dissolved three months after the return is 
filed. 


The effect of the dissolution of any company is to terminate 


its life as a legal person. Consequently, no action can be: 


brought or continued in the company’s name thereafter 
(Re Lewis & Smart, Ltd. {1954) 1 W.L.R. 755), nor may a 
member of the company bring a representative suit to enforce 
a right of action vested in it at the date of its dissolution 
(Coxon v. Gorst [1891] 2 Ch. 73). All property owned benefi- 
cially by the company at the time of its dissolution vests in 
the Crown as bona vacantia, but subject to the power of the 
Treasury Solicitor to disclaim any part of it within a year 
after becoming aware of its existence (ss. 354 and 355). 
Property held by the company on trust vests in the Crown 
on the same trusts by the common law (Re Strathblaine 
Estates, Ltd. [1948] Ch. 228). 

Within two years after a company has been dissolved by 
order of the court, or in consequence of the liquidator filing 
a return of the holding of the final meetings in a voluntary 
liquidation, or by the Registrar of Companies striking the 
company’s name off the register, the court may on the applica- 
tion of the liquidator or any interested person declare the 
dissolution void, and thereupon such proceedings may be 
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taken as if the company had not been dissolved (s. 352 
and Re Belmont & Co., Ltd. [1952] Ch. 10). Similarly, where a 
company is dissolved by the Registrar of Companies striking 
its name off the register, the company or any member or 
creditor of it may apply to the court for an order that it shall 
be restored to the register, and if such an order is made 
the company is deemed to have continued in existence as 
though it had never been dissolved (s. 353). The effect of an 
order under s. 352 or s. 353 will be to re-establish the company 
as a legal person and to re-vest in it all the property which it 
owned at the date of its original dissolution. Where the 
company has been dissolved by the Registrar of Companies 
striking its name off the register, the court can still wind it 
up compulsorily after the dissolution (s. 353), but there will 
be no assets for the winding-up order to operate on until the 
dissolution is rescinded, and so an application should be made 
to the court for this purpose first before the winding-up 
petition is presented (Re Cambridge Coffee Room Association, 
Ltd. [1952] 1 All E.R. 112). If it is desired to obtain control 
of property which a dissolved company held on trust, it is 
not necessary to apply to the court to rescind the dissolution 
so that the company may then retire from the trust in favour 
of a new trustee. Without reconstituting the company, the 
court may appoint a new trustee in its place and vest the 
trust property in him (Trustee Act, 1925, s. 41). 
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The only difference between the rescission of the dissolution 
of a company under s. 352 and under s. 353 is that, when the 
court declares a dissolution void under s. 352, the company is 
reconstituted only from the time of the court’s order, whereas 
when a company is restored to the register under s. 353 
it is treated as though it had never been dissolved at all. 
Consequently, if any transactions or proceedings have been 
entered into or taken in the company’s name during the 
interval between its original dissolution and the rescission 
thereof by the court, the transactions or proceedings will not 
become binding on the company if its dissolution is rescinded 
under s. 352 (Re Lewis & Smart, Ltd. {|1954|) 1 W.L.R. 755), 
but they will become binding if the dissolution is rescinded 
under s. 353 (Tyman’s, Lid. v. Craven [1952] 2 O.B. 100). 

Whether a dissolution is rescinded under s. 352 or s. 353, 
however, the court may make its order subject to terms so as 
to protect the interests of persons affected by the dissolution. 
Consequently, in a recent case under s. 353 the court ordered 
the restoration of the company to the register, but only on 
terms that rights of action against the company should not 
become statute barred by reason of the lapse of time between 
the original dissolution of the company and the date when 
the court rescinded the dissolution (Re Donald Kenyon, Ltd. 
[1956] 3 All E.R. 596). 


(Concluded) Rien 


ACCIDENT ARISING OUT OF AND IN THE COURSE 
OF EMPLOYMENT—II 


In view of the large number of accidents which unfortunately 
occur on our roads, it is not surprising that often the question 
has arisen as to whether a casualty of such an accident at 
the time has been so closely connected with his employment 
as to render the consequent injury an industrial injury or to 
give entitlement to industrial death benefit. 


The general principle behind the decisions is clear enough. 
If the claimant’s actions at the time of the accident were 
brought about by the employment or done for purposes of the 
employment, then the claim is allowed. If, however, the 
claimant’s own purposes were the prime cause of his being 
where he was at the time of the accident, and the fact that 
there was a connection with his employment was incidental, 
then the claim cannot succeed. The application of this 
principle is not always easy as the following examples show. 
It should be borne in mind that naturally a claimant will not 
appeal against a decision where the insurance officer or local 
appeal tribunal has given him the benefit of any doubt in 
his case. Accordingly it is to be expected that in any given 
selection of Commissioner’s decisions there should be more 
decisions unfavourable than favourable to the claimant. 


Meeting an emergency 


An exception to the general principle expounded above is if 
an injury occurs when an employee is meeting an emergency. 
It has been laid down that if a lorry driver noticed a man 
lying on the road or anywhere in the vicinity and had reason 
for supposing that such a person was injured or ill and in 
need of help, it would be reasonable for him as a driver and 
road-user to go to the assistance of that person (R (I) 11/51). 
In that case the claimant (a lorry driver) was injured when 
he was knocked down by a motor car. When driving his 


3 


lorry on the public highway, he had been asked by the owner 
of a motor car with caravan attached to help him move it 
to the nearside of the road to prevent an obstruction of the 
road. After giving this help the claimant, who had previously 
parked his lorry ahead of the car and caravan, returned to 
his lorry and was entering it when a car skidded across the 
road and struck him, causing him multiple injuries. Although, 
not surprisingly, there was no express term in the claimant’s 
contract of service with his employers that, in the event of 
any emergency arising whilst he was in, the course of his 
employment, he should render assistance to another person 
so as to avoid danger to life or limb, the Commissioner held 
that the accident was an industrial accident because it was 
reasonable for the claimant to have assumed that such help 
as he could give was required to avert a possible danger, not 
only to the owner of the other vehicle, but also to any vehicles 
that might pass by and be obstructed in their passage along 
the road. 

In R (I) 5/54 industrial benefit was not allowed in respect 
of injury sustained by a dock labourer injured in the hold of 
the ship on which he was working. The claimant was unable 
to substantiate his claim that he visited the hold to investigate 
a smell of burning. It was explained in that case that the 
onus was on the claimant to prove that he was taking steps 
to rescue, succour or protect persons who were or were thought 
to be, or possibly to be, injured or imperilled, or to avert or 
minimise serious damage to property. 


Travelling “to” or “on” work 
An accident met in the course of an employee's journey 
to or from work does not generally give entitlement to 
industrial injury benefit. The fact that an employee would 
not travel where the accident occurred but for his contract 
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of service does not of itself place the accident’s incidence 
within the course of the relevant employment (R (I) 51/51). 
In that case the claimant, a technical salesman, was injured 
in a road accident at Bath while driving a car direct from 
his Dorset home to call on a customer in Staffordshire where 
the claimant was working at the time. His employers did all 
the right things: they provided the car, permitted its use at 
week-ends for him to travel to and from home, and stated that 
he was travelling by a recognised route and that they con- 
sidered his employment to commence when he left home and 
not when he reached Staffordshire. In holding that the accident 
did not arise in the course of the claimant’s employment the 
Commissioner said that the claimant’s return home at week- 
ends was not an incident of his employment or something 
that he was expressly or impliedly required to do by the terms 
of his employment ; the claimant was permitted, not required, 
to use the employers’ car to go home at week-ends. 

Decisions R (I) 36/57 and 1/59 both concerned cases of 
employees injured while travelling to work at an earlier time 
than usual. In the former case a dock company’s labourer 
had been required to start work on a stated day at 7 a.m. 
instead of 8 a.m. He fractured his left ankle as a result of a 
road accident on his way to work on his motor cycle. As he 
was not travelling in response to a special summons to deal 
with an emergency, the employers had no concern with the 
claimant’s method or route of travel and so the accident did 
not arise out of his employment. By contrast, in a case of 
emergency the employer has an interest in the employee’s 
travelling by the most expeditious route and thus the latter’s 
employment begins at the time he leaves home. In the later 
case it was held that an accident, sustained by a male nurse 
on his way to work when his bicycle skidded on a frosty road 
in the hospital grounds, did not arise out of and in the course 
of his employment. The claimant was arriving early at his 
place of work in order that he might play billiards and have 
some refreshment before work began. 


Peripatetic employment 


In R (I) 50/53 industrial death benefit was granted to the 
widow of a general manager of a firm of contractors who died 
as the result of a car accident when driving home after first 
driving a colleague home. The general manager’s employers 
confirmed that he had full authority to travel to and from 
his home to any place where he had business to transact on 
their behalf and he was provided with a car for the purpose. 
Again, in R (I) 59/53 it was held that an accident arose out 
of and in the course of a school inspector’s employment when 
he was travelling home to lunch from a conference, preparatory 
to visiting some schools in the afternoon. In this case the 
Commissioner remarked that the claimant’s employment 
involved various activities and one of them was “ travelling,” 
not unlike the travelling of a commercial traveller. An 
industrial accident was held to have occurred where the 
claimant was injured on the public highway while walking to 
meet his employer’s lorry ; the lorry was late in arriving to 
take him from the depot where he had been working to his 
normal place of work where he was required to report 
(R (I) 4/59). 

These cases should be contrasted with R (I) 39/53, where 
a senior civil servant, with no fixed hours of duty, whilst 
walking home decided to visit a colleague on official business 
and was injured when crossing the road to reach the colleague’s 
office. In that case the accident was held not to have occurred 
in the course of the claimant’s employment. In C.I. 65/49 
the claimant’s deceased husband, a miner, had been killed 
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whilst crossing a main arterial road between the pit where he 
worked and the pit-head baths which he was entitled, but not 
obliged, to use. The accident was held not to be an industrial 
accident as it occurred neither on the employer’s premises nor 
in the precincts of the pit-head baths; in crossing the road the 
deceased was subject to the same risks as an ordinary member 
of the public. 


Accidents en route to refreshment 


There are several decisions disallowing benefit in respect of 
road accidents involving employed persons when they were 
going to or returning from meals or tea-breaks. These 
include the painter employed in painting a house which was 
too far from his employers’ yard for them to supply him with 
tea during his morning break ; he was injured while crossing 
a road on his way to a café (C.I. 282/49). The bus conductor 
who left his bus to buy fish and chips and was knocked down 
by another bus while crossing the road was held then to be 
carrying out his own purposes (C.I. 456/50). The accident 
injuring a coach driver on his way back to the coach, after his 
having a meal with some of his party of cricketers, was held 
not to arise out of and in the course of his employment 
(R (I) 10/52). There was a similar finding in respect of a 
woman injured crossing a public road while returning from a 
tea-break spent at her own choice in her employer’s canteen 
which was in a different building (R (I) 74/52). The accident 
injuring the van boy while he crossed the road to return to his 
van after lunch in a café, in response to the driver’s horn 
signal (R (I) 84/52), and that which killed a man while he 
crossed the public road outside his works to board the 
employer's bus provided to take men to the canteen for 
lunch (R (I) 1/53), were both held not to be industrial 
accidents. On the other hand a chief fire officer of a county, 
injured when the car in which he travelled to a local fire 
brigade’s annual dinner collided with another car, was held 
then to be in the course of his employment (R (I) 64/54). 


Canteen cases 


The principles behind the decisions in the ‘‘ canteen cases ’ 
are clearly expounded in R (I) 52/52. In that case, after 
taking a bath in the pit-head baths, a miner had a cup of 
tea in the canteen in the same building before slipping and 
being injured on the steps leading from the building to the 
pit yard on his way home. Industrial injury benefit was not 
allowed as, by taking tea in the canteen, the claimant had . 
disentangled himself from his employment even though he 
was still on the employer’s premises. The Commissioner 
explained in this case that after the day’s work is done the 
course of the employment only continues so long as the 
workman is engaged in doing what is necessary to “ disentangle 
himself from his employment.’”’ Taking a pit-head bath is a 
subsidiary act during which the course of employment 
continues but such an act as taking tea in the canteen, though 
reasonable, is not necessary to the process of leaving the 
premises. This principle had been applied in the case of a 
miner who slipped in a canteen adjacent to pit-head baths 
after using them; his claim was disallowed (C.I. 120/49) ; 
so also were those of the miner injured after leaving a canteen 
on his way through the colliery to work (R (I) 11/54) and of 
the miner poisoned during a meal break by sandwiches 
bought at the colliery canteen (R (I) 90/53). 

Industrial injury benefit was, however, allowed in respect 
of a claim by an iron moulder who, while endeavouring to 
reach the canteen, had been knocked down and injured by an 
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onrush of fellow workers intent on the same purpose. It was 
held that here such a risk was peculiar to the employment ; 
it was created by the custom of the workmen to congregate 
at the gates to go to the canteen as fast as possible when the 
hooter sounded (R (I) 96/53). Again, where the contract of 
service of a canteen assistant entitled her to a free meal 
provided by her employers, industrial benefit was allowed 
in respect of her injury sustained when she left the canteen 
premises after having such a meal (R (I) 15/55). 


Skylarking 


Normally an accident caused by skylarking cannot be 
considered to arise out of employment, because it has no 
causal connection with the employment and is not caused 
by any special risk involved in the employment. Thus in 
R (I) 76/53 a claim was not allowed where the claimant, a 
brass worker, having clocked in after lunch, was crossing the 
works yard to the shop where she worked when she was 
accidentally kicked on the leg by one of several persons 
playing football. Again, in R (I) 35/53, an accident was held 
not to have arisen out of a colliery worker’s employment where 
he was injured on 5th November, 1952, by the explosion of a 
firework placed under his seat by a fellow workman. No 
question of custom arose in this case, which was held to be 
covered by an earlier decision that being struck by a snowball 
was not a hazard incidental to the employment of a particular 
claimant (C.I. 170/49). It is difficult to establish a special 
risk associated with the claimant’s employment by reason of 
one isolated incident. In R (I) 75/54 the maintenance fitter 
claimant was injured in the face when a passing workman 
threw a can of trichlorethylene at a third workman ; {the 
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Commissioner said that the presence there of such a can was 
not a temptation to persons to play practical jokes with it 
or to throw it; the fact that the man who threw the liquid 
did not intend to injure the claimant showed that the results 
of the act were accidental, not that the injury was caused 
by accident arising out of the employment. 

If, however, custom or the equipment used in an employment 
gives rise to skylarking, an accident thereby caused may be 
an industrial accident. This may well prove helpful to 
apprentices or others involved in horseplay arising from 
custom in industry. The case numbered C.I. 334/50 
exemplifies this. There an apprentice sheet metal worker 
injured his finger whilst endeavouring to avoid receiving a 
‘“blacking’’ which was part of the ritual carried out on 
Shrove Tuesdays when older men tease the apprentices. The 
claim was allowed, it being held that the claimant was subjected 
to the special risk of the Shrove Tuesday custom by virtue of 
his employment ; the teasing by the older men was skylarking 
in an unusual sense, for the older men felt it incumbent on 
them to take part in the custom by virtue of their employment 
whether they then happened to be feeling playful or not. In 
R (I) 63/52 the claimant was injured by a steel nut fired at her 
in play by another employee from a blow-gun which was 
an essential tool used in the factory. There was no evidence 
that a blow-gun had ever been used to propel a missile before. 
Industrial benefit was allowed in this case because the risk 
of skylarking was created by the employment in that the 
equipment used both suggested the motion of propelling 
missiles by compressed air, and provided the means of 
carrying it out. 


(Concluded) N. D. V. 


COUNTY COURT HEARINGS 


SAY WHEN 


THE gentleman who first made the complaint about the 
law's delay was thinking about the court of Elsinore rather 
than the county court, but practitioners in the latter may 
sometimes be heard echoing his sentiments to-day. The delay 
about which they complain, however, is that between the 
time at which their summons bids them and their clients to be 
at court, and the time at which the case is actually heard. 
Though not perhaps sufficiently roused to contemplate 
shuffling off this mortal coil, they would certainly like to know 
if they can safely shuffle off to the office or the local. “‘ Why,” 
they grumble, ‘‘ could not the case have been marked ‘ not 
before ’ some specific time so that we did not have to come to 
court unnecessarily early ? ”’ 

The answer usually is that no one has thought of asking 
for it. In a busy court that sits every day and has a list made 
up perhaps weeks in advance there should be no difficulty 
whatever in arranging this, and indeed very often the court 
office marks a case “ not before’ a certain time on its own 
initiative. But inacounty court which sits fairly infrequently 
the problem is more difficult. 

When a summons is issued in such a court, in order to avoid 
an unduly long interval between issue and return date it is 
usually made returnable at the next available court regardless 
of the number of cases already due to be dealt with on that 
day. The fact that judges of such courts do not go to an 
early grave through overwork is indicative of the fact that 
only a minute proportion of the total summonses issued ever 


“e 


come before them. The others disappear by degrees. Some 
are not served ; some are paid up; in some an offer is made 
and accepted; some are dealt with by the registrar on 
disposal ; and some are adjourned or settled. On the actual 
return day there will still be quite a number of apparently 
effective cases in thé list, but in many of these one or both 
parties will fail to appear so that they fall within the jurisdiction 
of the registrar. 

In order therefore to find out exactly what there really is 
for the judge to try, it is normal practice in such courts for 
the whole list to be called over before the registrar so that he 
can sift the wheat from the chaff, dispose of anything that he 
can, and arrange what is left as the judge’s list for the day. 


Into the lists 
That is where the snag arises. The only cases that will 
normally get into the judge’s list are those in which, when 
called, someone has got up to tell the registrar that they are 
effective. There is no need for counsel or a solicitor to do so, 
but if it is left to a clerk there obviously may be difficulties 
if the defendant fails to appear and the case is disposed of by 
the registrar. Counsel, arriving perhaps an hour later, will 
find that he has had a wasted journey, and it may be difficult 
on taxation to allow a brief fee for someone who has been 

conspicuously absent at the hearing. 
On the other hand, if counsel or a solicitor does appear at 
the preliminary hearing and the case is in fact effective, he is 
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faced with a wait before it comes on for hearing. In the type 
of court under consideration all kinds of business are dealt 
with on the same day, so that the judge will probably first have 
to dispose of applications and judgment summonses before 
getting down to his list proper. These may take quite a time, 
with the result that solicitors who are busy men and counsel 
who would never dare to admit that they were not are kept 
kicking their heels in the corridor. 

What then can be done to reduce the irritation of these 
whips and scorpions of time? It is suggested that in a case 
where solicitors are instructed on both sides they should 
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contact each other a day or two before the hearing date and 
make sure that the case is really going to be effective, at least 
until counsel discuss it in the train coming down to the court. 
They will then be in a position to assure the court office of 
that fact and in all probability will be able to avoid attending 
the preliminary call-over before the registrar by having the 
case marked “ not before’’ a specific time as advocated in 
para. 20 of the interim report of the Austin Jones Committee. 
Though it may not always be possible for the office to 
eliminate the law’s delay, it should at least fail to do so 
without insolence. J. K. H. 


The Practitioner’s Dictionary 


*OUTGOINGS” 


‘ 


Tue term “ outgoings ”’ has been said to be “ of the largest 
possible signification ” (fer Brett, L.J., in Budd v. Marshall 
(1880), 50 L.J.0.B. 24) and in R. v. Shaw (1848), 12 0.B. 419, 
Patteson, J., found that “‘it is certainly a large word,” although 
he conceded that its precise meaning may be open to doubt. 

In Crosse v. Raw (1874), L.R. 9 Ex. 209, Bramwell, B., 
took the view that an “ outgoing ”’ was “‘ something which had 
gone out, an expense . . . in respect of the premises.”’ This 
definition may not take the matter very far but decided 
cases lend ample support to the suggestion that ‘“‘ outgoings ” 
isa‘ large word.”’ For example, a liability to pay “ outgoings ” 
has been held to include the payment of rent (Yates v. Yates 
(1913), 33 N.Z.L.R. 281), rates (Re Jose [1941] S.A.S.R. 26), 
taxes (Parish v. Sleeman (1860), 29 L.J. Ch. 96), a paving 
assessment (Midgley v. Coppock (1879), 4 Ex. D. 309), and 
the expense of making a drain from a house into a sewer 
(Crosse v. Raw, supra), or complying with an order by a local 
authority to bring a drain up to a modern standard (Stockdale 
v. Ascherberg [1904] 1 K.B. 447). 


WIDENING 


A coop deal of doubt and confusion seems to exist about the 
rights of local authorities who wish to widen streets. A typical 
and important example occurs when an old and narrow street 
is bounded by shops, offices or similar premises and the local 
authority decide that the street is not adequate for modern 
traffic and should be widened on one side. The cost of 
demolishing buildings may be very high and even a small 
piece of vacant land in such an area is likely to command 
an appreciable price. Consequently the local authority may 
fix an improvement line behind the existing line of buildings 
and seek gradually to acquire land in front of the improvement 
line which they will eventually need. Thus for a long time 
many valuable buildings may remain, in part at least, nearer 
to the street than the proposed new line. 

The writer’s impression is that the most difficult problems 
arise when it is desired to build on a vacant plot, or to rebuild, 
or substantially alter, an existing building. If, as often 
happens, architects or surveyors make preliminary inquiries 
of the authority’s engineer or planning officer they are likely 
to be told that they cannot carry out the work their client 


The term is also sufficiently wide to cover a new licence 
duty imposed in respect of the licence of a public-house 
(Wauer v. Hoare & Co., Ltd. (1910), 27 T.L.R. 16). However, 
in Mile End Old Town Vestry v. Whitby (1898), 78 L.T. 80, 
it was decided that a tenant from year to year who had 
agreed to pay “all outgoings’ was not obliged to pay a 
drainage rate imposed after the commencement of his tenancy 
and in Re Jacobs’ and Stedman’s Contract [1942] Ch. 400 it 
was held that an instalment of contribution payable under the 
War Damage Act, 1941, was not an “ outgoing.” 

As Collins, J., found in Tubbs v. Wynne [1897] 1 Q.B. 74, 
it is not very easy to suggest any very definite principle 
from an examination of the decisions of the courts as to the 
interpretation of “‘ outgoings,” but to use his lordship’s 
words, “‘ this does appear to be established, that the word 
‘outgoings’ is the largest word which can be used”’ as it 
includes almost every financial liability in respect of the 
property in question. 

D. G. C. 


Practical Conveyancing 


OF STREETS 


desires because it will be wholly or in part in front of the 
improvement line. Such a restriction, if that were all to be 
said about it, could cause very serious loss to an intending 
developer. Consequently, it becomes necessary to examine 
the extent to which the authority can properly impose 
restrictions and, where they are valid, the rights to compensa- 
tion. There is some reason to think that occasionally the 
requirements of the street authority are met too readily, 
either because there is uncertainty as to their powers or 
because it is thought better to agree rather than become 
involved in lengthy negotiations. 


Building and improvement lines 

The powers to prescribe building and improvement lines 
existed before modern planning law came into operation. 
By the Roads Improvement Act, 1925, s. 5, a county council 
or other highway authority are enabled to prescribe a building 
line in relation to either side of a highway maintainable by 
them. Before that is done plans must be deposited with the 
clerk and notices must be served on owners and occupiers. 
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Once the line is fixed it is not lawful, except with the consent 
of the authority, to erect nearer to the middle of the highway 
any new building other than a boundary wall or fence. This is 
clearly a power capable of inflicting loss on an owner. Conse- 
quently, s. 5 (5) enables any person whose property is 
injuriously affected to recover compensation. The section 
does not, however, require the removal of any building which, 
at the time when the line is prescribed, already projects over 
it. Thus, in general, owners of existing substantial buildings 
will not be immediately concerned, but owners of vacant land, 
or land not fully developed to the maximum economic extent, 
may claim compensation in the knowledge of the restriction 
which will apply when the time arrives to build or rebuild. 

As there is often confusion between them we must distinguish 
a building line from an improvement line. We have noted 
that a building line is fixed in order to prevent any building 
in front of that line, and it may be imposed even though there 
is no intention of widening the road. An improvement line 
(which may be imposed as regards most roads under the 
Public Health Act, 1925, s. 33) prevents building ahead of a 
line defining land which is expected to be required in the future 
for road improvement. Thus the last mentioned line is fixed 
solely to sterilise the land which will eventually form part 
of the road. It follows that outside town centres it is normal 
enough to fix a building line in order to secure an orderly 
development. On the other hand, an improvement line is 
the method of preventing building, or further building, on 
land, particularly in congested areas, needed for future street 
widening. In this instance also, plans must be deposited 
and notices served. After the prescribing resolution has been 
passed no new building or erection may be placed nearer to 
the centre of the road except with consent, and compensation 
is payable to owners of property injuriously affected. 

To assist future reference it is pointed out that as from 
Ist January next the power to prescribe an improvement line 
will be found in the Highways Act, 1959, s. 72, and the power 
to prescribe a building line will be found in s. 73 of that Act. 

In the type of area we are considering, building and improve- 
ment lines are likely to be coincident: there is usually no 
purpose to be served by fixing the intended frontage line of 
buildings in a position different from that which actually 
exists except to enable streets to be widened. It follows that 
we can assume the authority may exercise their power to 
fix an improvement line (although it will often be loosely 
referred to as the building line). 

At the time when this step is taken, compensation is payable. 
Thus, although an owner may be seriously inconvenienced, 
he is not likely to suffer any great financial loss. The 
advantage to the authority is that they pay merely a sum 
equivalent to the diminution in the value of the land in its 
existing state. Building in the future is prevented and so 
they may save heavy compensation which would be due when 
the street widening project was undertaken, if by then 
valuable buildings had been erected. 


Planning proposals 


So far as the writer can ascertain, these statutory powers 
have not been used very widely. Possibly there is some 
reluctance to incur an immediate liability to pay compensation 
even though it may avoid a much heavier payment in the 
future. Another reason may be that local authorities may 
not appreciate that rebuilding will take place until it is too 
late ; increases in the value of the frontage of main shopping 
streets have occurred very rapidly in some areas in the last 
ten years. 
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The result is that often what a local authority’s engineer 
or planning officer describes as a building or improvement 
line has never been fixed by the statutory procedures 
mentioned above. Anyone who is told of the existence of 
such a line, ahead of which building or rebuilding is alleged to 
be prevented, should make sure at once whether the proper 
procedure has been followed. It will then very often be 
found that the restriction which is claimed to be enforceable 
is derived from some provision of the development plan made 
under the Town and Country Planning Act, 1947, or is merely 
a vague statement of intention. 

In considering the terms of a development plan which may 
be relevant, we must first mention, in order to exclude it 
from our main line of argument, a rarely used power. Under 
s. 48 of the 1947 Act (which will, at the end of this year, be 
repealed and replaced by the Highways Act, 1959, s. 206) 
a development plan may define and designate land as the site 
of a proposed road, or as land required for the widening of 
any existing road. The designation for the purposes of the 
section is the important matter because (subject to conditions) 
it enables the authority to declare the land (together with 
land forming part of an existing road) to be a private street. 
Statutory powers then exist with regard to the making up 
of what is thus deemed to be a street. 

In practice, however, the contents of the development plan 
will usually be found to be much less precise. A town map 
shows, for instance, the location of principal roads. The 
marking of a road in this way for the purposes of the plan has 
very little significance. The lines on the plan do not show 
a width to which it is proposed to widen the road ; they are 
merely markings to indicate the classification of the road. 
It may well be that a road defined on a town map as a principal 
traffic road is intended to be widened, but many are quite 
adequate in width. The indications for the purposes of the 
development plan may merely be part of the general statement 
of the intended future road layout. 

There may not even be any relevant provision in the 
development plan. In many cases alleged improvement lines 
are nothing more than markings on maps of proposals of 
the local authority (or, in some instances, suggestions of the 
officers which have never been approved by the council). 
What can their significance be ? 

The main cause of confusion, in our view, is the tendency 
to over-estimate'the extent of the powers of local authorities. 
If they express an intention of preventing building in front 
of a certain line, can they make their intention effective,’ 
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Unless they have already used the appropriate statutory | 


power they must normally fall back on their powers under 
the Town and Country Planning Act, 1947. What do their 
officers really mean when, in the course of preliminary 
discussions of a rebuilding project, they insist on the setting 
back of new buildings further from the road than the line 
of the old ones? We suggest that in the vast majority of 
cases they are merely indicating that, if planning permission 
is applied for to build wholly or partly ahead of the line, the 
authority will refuse permission or grant it subject to such 
conditions as will secure their objective. 


Extent of planning powers 


The basic problem is, therefore, to say how far the local 
authority may go in refusing planning permission or making it 
conditional. There can be no doubt that they can refuse 
permission to carry out development by building or rebuilding 
if land would be more appropriately used for the construction 


or widening of a street. What is the most appropriate use 
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of any land is, of course, a matter of opinion, but an appeal 
to the Minister can be considered if it is desired to challenge 
the authority’s view. 

Assuming that the final decision will be that land must be 
taken for widening a street, it might be thought that the 
local authority can thereby obtain the land they require 
at a nominal price. In fact we think that when small areas 
only are needed and developers are anxious to act quickly 
they sometimes sell or dedicate strips of land gratuitously 
or for small sums. Nevertheless, if time allows, a little 
pressure may force the authority to make full recompense 
for land given up for a street improvement. 

We have two reasons for this view. The first is that a 
refusal of planning permission can be made only on proper 
planning grounds ; it must not be made merely to enable the 
planning, or any other, authority to acquire land more cheaply. 
Circular 60/51 issued by the former Minister of Local Govern- 
ment and Planning is quite firm on this subject. Paragraph 12 
states as follows: ‘‘ Conditions which have no relevance to 
planning have no place in a planning permission : planning 
powers ought not to be used as a sort of universal longstop 
when other powers are not available. Moreover, it will often 
be found that matters which are of proper concern to planning 
are already regulated either by statute or common law. 
In such cases it is generally undesirable to seek to cover the 
same ground by attaching conditions to a planning permission. 
The existence of the condition will not free the developer from 
his other responsibilities ; if the requirements are the same 
the condition is unnecessary, while, if they conflict, confusion 
will result . . . in general, the powers of the Planning Act 
ought not to be used to duplicate or alter the impact of more 
specific legislation, particularly if the result would be to 
deprive the developer of compensation to which he would 
otherwise have been entitled.’’ Coming more specifically 
to the probiem we are discussing, para. 13 inchides these 
words: “‘ It is a general principle that no payment of money 
or other consideration can be required when granting a 
statutory consent except where there is specific authority. 
Conditions requiring, for example, the cession of land for 
road improvement or open space should not, therefore, be 
attached to planning permissions.” 

It seems that a local planning authority can properly refuse 
permission to carry out development on land which, on 
grounds of good planning, ought to be used for the construction 
or widening of a road. An example in which permission 
was refused on appeal to the Minister, on the ground that 
land should be reserved for construction of a road, is provided 
by the decision mentioned in the Journal of Planning Law, 
1953, p. 313. Similarly, if proper planning requires it, a 
condition that certain land be left vacant could apparently be 
imposed on the grant of permission. Nevertheless, refusals 
and conditions of this kind must be clearly distinguished 
from conditions requiring an owner to dedicate land to the 
public as part of the highway or to convey land to the 
authority. If they wish the public to have the use of the 
land they must agree with the owner as to the terms on which 
he will dedicate, or sell, using their compulsory powers if 
necessary. As compensation on compulsory acquisition is 
normally fixed by the Town and Country Planning Act, 1959, 
on the basis of market value, this state of affairs is reasonable 
and not likely to injure an owner. 
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An alternative method of approaching some of the problems 
is made possible by the Town and Country Planning Act, 
1959. Under Pt. IV certain owner-occupiers may require 
the authority to purchase any land “ indicated in a develop- 
ment plan as . land to be included in a highway 
as proposed to be improved or altered ”’ or “‘ shown on plans 
approved by a resolution of a local highway authority as land 
comprised in the site of a highway as proposed to be 
improved or altered.” This rule has a limited operation, 
however, in the type of case we are considering. For instance, 
apart from resident owner-occupiers, only owner-occupiers 
of hereditaments of net annual value not exceeding £250 may 
take advantage of it. 

We do not propose to examine the possibility of claiming 
compensation under the Town and Country Planning Act, 
1954, in consequence of refusal of permission or the imposition 
of conditions. As the limit of such compensation is defined 
by reference to 1948 values, other remedies are usually better. 


Conclusion 
The conclusion we reach is that a local authority now 
normally rely on their planning powers to prevent building 
or rebuilding which would prejudice proper widening of a 
street. This attitude is normally reasonable. The result 
is, however, that an owner may have to take great care to 
see that he does not gratuitously dedicate valuable land to 
public use. If he understands that he is likely to obtain 
planning permission only by agreeing to set back a proposeu 
building, he may be inclined to submit a plan satisfactory 
to the authority. The result may be to leave vacant a strip 
of land in front of the building. If the building comprises or 
includes shops on the ground floor, it will be essential that 
the public should have access right up to the windows. On 
the other hand, it seems unfair that the street should be 
widened solely at the expense of the developer. Consequently 
an agreement with the local authority is desirable. They 
should certainly pay for the paving as it is their duty to provide 
adequate streets. Asa rule it would seem reasonable to requir 
them also to purchase the land ; we have noted that the use 
of planning powers in order to obtain land free of charge is 
This does not necessarily mean that they should 


improper. 
If a strip is added 


pay the price appropriate to front land. 
to the street the next adjoining strip acquirés frontage value. 
In general, therefore, it would seem proper that the authority 
should be required to pay a price appropriate to land imimedi 
ately behind the main line of buildings; the value to an 
owner may well depend on the depth of the site under his 
control. It may be asked how a developer can force the local 
authority to buy a strip left vacant if the developer wishes it 
to be used by the public. We think most local authorities 
who insist on widening would offer a reasonable price for the 
land they need. If they did not the land could be left open 
for use by the public without dedicating it to the public ; 
occasional closing or the exercise of other rights would keep 
the land within the developer’s control. 

There are undoubtedly many more detailed problems on 
this subject and, probably, a number of refinements of out 
main argument. The writer hopes, nevertheless, that these 
rather general notes give a basis for approach to problems 
of this nature. 


J. GILCHRIST SMITH. 





Wills and Bequests 


Mr. REA ALBISTON DANIEL, solicitor, of Congleton, left 
5 


£35,784 net, 


Mr. ALAN WALTER STANDING, solicitor, of Tondon, W.C.1, 


left £14,499 net, 











794 [Vol. 103) 


Landlord and Tenant Notebook 
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FOR BUSINESS AND OTHER PURPOSES 


THE Landlord and Tenant Act, 1954, s. 23 (1), provides that 
Pt. II of that Act applies to any tenancy where the property 
comprised in the tenancy is or includes premises which are 
occupied by the tenant and are so occupied by him for the 
purposes of a business carried on by him or for those and 
other purposes. So far, little has been heard about the “ or 
for those and other purposes’; nor have text-book writers 
discussed. the possibilities, except, perhaps, in so far as the 
expression covers a case in which a tenant occupies different 
parts of the premises for different purposes, which is, in fact, 
already covered by the “ or includes’. By way of illustrating 
the object of this article, I would ask the reader to visualise 
the owner of a house and garage who has no motor car agreeing 
to let the garage to a neighbour who has a car but no garage, 
and who uses his car partly for the purposes of pleasure and 
partly for the purpose of commercial travelling. For as I 
see it the landlord (or his successor) would, if the tenancy 
were not one for a term certain not exceeding three months 
(s. 43 (3)), very likely get a rude shock if he later on acquired 
(or had) a car which he wished to keep in his own garage, 


Not “ solely ” 


The subsection does not require that the premises should 
be premises or should include premises occupied by the tenant 
solely for the purposes of a business carried on by him. One 
can contrast the position with that of an “ agricultural 
building’’ in rating law. The Rating and Valuation 
(Apportionment) Act, 1928, s. 2 (2), defined such as buildings 
(other than dwelling-houses) occupied together with agri- 
cultural land, etc., and used solely in connection with 
agricultural operations thereon. In Parry v. Anglesey 
Assessment Committee [1949| 1 K.B. 246, a farmer sought to 
establish that a shed on one of his two farms was derated. 
Since the shed was built, he had acquired a saloon car, which 
he kept in the shed except for a few weeks in the year when 
it housed ewes and lambs and the car went to an adjoining 
barn. He used the car for travelling between the farms, for 
taking young animals to and from markets, for conveying 
eggs and other produce, for carrying fodder and seeds, and for 
fetching a veterinary surgeon when necessary ; he also used 
it for the purposes of visiting a place of worship, visiting a 
cinema, and for “‘ general domestic or recreational purposes.” 
After this had gone on for some years, the local assessment 
committee (which then discharged the function of valuation) 
put the assessment up by {2 a year because of the shed. 
Quarter sessions upheld them, and so did the Divisional 
Court, though (rather strangely, it might seem) regarding the 
question as one of degree. ‘‘ They [quarter sessions} have 
come to the conclusion that they cannot regard this building 
which garages a car, a substantial portion of the user of 
which is for domestic, and not for agricultural, purposes, as a 
building used solely in connection with agricultural 
operations.” 

Nor “ mainly ” 

Nor would the commercial traveller tenant have to show 
that he occupied the garage mainly for the purpose of his 
business, and the position could not give rise to such arguments 
as were heard in Miller v. Ottilie (Owners) (1944), 60 T.L.R. 
169 (C.A.). In that case a county court judge, having to 
consider whether a member of the crew of a fishing vessel 


was remunerated mainly by shares in the profits or gross 
earnings of the working of the vessel and thus excluded from 
the scope of the old Workmen’s Compensation Act, 1925, 
was held to have erred in using a test which the Court of 
Appeal held to be one “ of stability’’; they preferred the 
dictionary definition: ‘‘for the most part; chiefly; 
principally.” Incidentally, when holding that because three- 
fifths of the wage came from a share in the profits the Act did 
not apply, they may themselves have fallen into the same kind 
of error as did the Court of Appeal in Palser v. Grinling 
{1948} A.C. 291, who were told by the House of Lords that it 
was not for them to lay down percentages when deciding 
whether the amount of rent fairly attributable to the use of 
furniture formed a “ substantial portion of the whole rent of 
controlled premises’’ (Rent, etc., Restrictions Act, 1923, 
s. 10 (1)). 
Nor “ primarily ” 

Again, it would not matter if the tenant, though not a 
commercial traveller, used his car primarily for pleasure and 
recreation but also for, say, visiting branches of some shop 
which he ran. The meaning of the expression “ primarily 
occupied and used for ... purposes of storage” was 
discussed in a Scottish derating case, Distillers Co. Lid. v. 
Inland Revenue Commissioners [1930] S.C. 329, in which it 
was held that a building in which whisky was kept for three 
years was primarily used for purposes of storage though the 
liquor matured during that period and could not have been 
sold till it had matured. 

De minimis 

It may be that if the use of the car for business purpcses 
was very limited the tenant might fail to qualify for protection 
under the Landlord and Tenant Act, 1954, Pt. II, by reason 
of the de minimis rule of interpretation. For while Lord 
Goddard, C.J., approved the line taken by quarter sessions in 
Parry vy. Anglesey Assessment Committee, supra, on the 
ground that the question was one of fact and degree, the 
learned lord chief, justice had already said: “It is really for 
them to come to the conclusion whether its user as a private 
car is so slight and so occasional that the doctrine of de minimis 
might fairly be applied.” But apart from that, there is 
nothing which the landlord could invoke. 


Not even “ therein ”’ 


If the landlord, or some subsequent landlord, should 
wish to recover possession of the garage on the ground that 
he himself had become or was a commercial traveller or, at 
all events, wanted to use the garage for storing a car used for 
business purposes he might—apart from the operation of the 
Landlord and Tenant Act, 1954, s. 30 (2), in the case of a new 
landlord, which disqualifies such from taking advantage of 
s. 30 (1) (g) for five years—encounter a further difficulty. 
For to oppose an application for a new tenancy on the ground 
set out in s. 30 (1) (g) the landlord must show that he “‘ intends 
to occupy the holding for the purposes, or partly for the 
purposes, of a business to be carried on by him therein, or as 
his residence.’’ There is no “therein” in s. 23 (1)! 

There was some reference to the difference between the two 
enactments in Hills (Patenis), Ltd. v. University College Hospital 
Board of Governors [1956] 1 Q.B. 90 (C.A.). In that case the 
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main issue was whether landlords, who proposed to occupy 
demised premises as workshops, a physics laboratory, en- 
gineer’s office, and accounts department of a hospital, did 
intend to “‘ occupy ”’ them at all, as they were, by virtue of 
the National Health Service Act, 1946, to manage and control 
the hospital on behalf of someone else, namely, the Minister 
of Health. Argument centred on this question of who 
would be occupier, and perhaps the most useful observation 
produced by the case was Denning, L.J.’s reminder that 
possession in law is single and exclusive, but occupation may 
be shared with others or had on behalf of others—useful, 
for instance, to boarding-house keepers, as was mentioned in 
the “ Notebook”’ article on “Letting Apartments and 
Lodgings ”’ in our issue of 31st July (p. 595, ante). It was not 
contended that s. 30 (1) (g) did not apply at all, and in view 
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of two facts—the fact that the landlords were a body of 
persons, and the fact that they proposed to use the premises 
as workshops, etc.—the argument would hardly hav 
succeeded. For when it comes to bodies corporate, the 
definition of ‘‘ business’ for the purposes of Pt. II of the 
Landlord and Tenant Act, 1954, is exceptionally wide: 
any activity carried on by them; so there would have been 
no point in urging that they merely intended carrying on part 
of theiy business in the premises, and that an ancillary part. 
But in the case visualised, it would, I submit, be open to the 
tenant to argue that a commercial traveller who intended to 
occupy a garage for the purpose of storing his car did not 
intend to occupy it for the purposes, or partly for the purposes, 
of a business to be carried on by him therein. 
R. B. 


HERE AND THERE 


LUCKY ESCAPE 

ALL the time I was in the western islands of Ireland I reflected 
how lucky it was for them that they had been severed in 
time from the English connection, for had that connection 
survived until to-day it is as sure as anything can be that 
they would have been commandeered as rocket experimental 
stations or something worse. One can envisage without any 
difficulty all the plausible arguments which would have been 
adduced in Parliament and in the newspapers to demonstrate 
the benefits which such a development would confer on a 
remote and backward population living under thatched roofs 
without even the conveniences of running water or television. 
“ Prosperity’ would have boomed all over the islands 
in terms of all the shoddy banalities of chain stores and 
“self-service.”’ Or (better still) the entire population, 
deported en masse to council houses on the mainland, would 
have been “re-educated”’ to forget the integrated con- 
sistency of a way of life the roots of which dig down to 
ancestral memories 2,000 years deep. 


UNSPOKEN ASSUMPTIONS 
THE uprooted urban minds withering in our sprawling sub- 
topian cities have lost touch with those memories, and for 
that reason they have lost the standards by which to judge 
the developments of the present. It is this loss which, more 
than anything else, holds the individuals affected (however 
deep their sense of injustice) helpless when they are com- 
pulsorily dispossessed and brushed aside in the processes 
which are rapidly transforming the English scene into a 
tangle of airports, motorways, atomic power stations, council 
estates, battle schools, rocket ranges, reservoirs, pylon 
lines. All this takes on an aspect of inevitability and infalli- 
bility because of certain unspoken assumptions which, if they 
were explicitly stated, would hardly be accepted without 
question—yet. One is, of course, that if you have to choose 
between the rootedness and stability of human homes and 
providing facilities to enable anyone at any time to career 
in any direction by jet or internal combustion engine, so 
much the worse for the rootedness and the stability of the 
human homes. Another unspoken assumption is that nothing 
is so important in human life as physical ease and comfort 
and that to this all other pleasures must be sacrificed, the 
pleasures of the eye, the pleasures of the ear, the pleasures of 
quiet and recollection. Yet another unspoken assumption is 


that every house built before the start of the century is a 
“slum” unfit for human habitation from which the owner 
may be rightly expropriated on a borough surveyor’s whim 
on payment of mere site value compensation. <A few arbitrary 
regulations about window sizes, ceiling heights, rising damp, 
percolating damp and inadequate food storage space, will 
ensure the condemnation of almost any elderly house you 
care to pick on. The detached may find a certain ironical 
amusement in seeing exactly the same sort of houses 
demolished as slums in one area and eagerly bought by thie 
well-to-do in another. In Bradford-on-Avon, Aberdare, 
Whitstable, St. Albans, King’s Lynn, Wells and heaven 
knows how many other places the local authorities have 
attacked or are attacking houses of character and charm as 
notional “ slums.” 
THE CLADDAGH 


It is not only in England that this sort of thing occurs. 
Only last month I saw the fruits of the same spirit in Galway 
City. Thirty years ago you could stand by the Spanish 
Arch and look across the deserted quays towards the old 
Claddagh, a Gaelic fishing village unique in Europe. When 
the Anglo-Normans dominated the city, this, the Irish Town, 
had grown up outside the walls, governed by its own elected 
king and its own by-laws. There it continued until our 
own times on a spit of rising ground, more than a couple of 
hundred neat little cabins set at all angles, thatched, lime- 
washed, smelling of turf fires, approached by beaten tracks, 
illuminated at night only by the light falling from doors and 
windows. Though all has vanished, the publicity leaflets 
of the city still refer to it, but it was all too haphazard for a 
modern local authority to tolerate. The houses could have 
been adapted. It was preferred to demolish them and to 
build on the site the sort of commonplace council houses 
that are utterly unmemorable wherever they are put up. 
Sean O’Faolain has written in justification of the deed that 
they were “a consolidation of low standards of living,” 
though he admitted “ skill in the thatching, lovely irridescent 
colours in the wall, matt colour on the roof of straw, an almost 
inevitable beauty of proportion inside.”’ All this was doubt- 
less compatible with many disadvantages in point of physical 
ease but, viewing the human being as a human being, | 
know nothing so unfit for human habitation as the sort of 
houses, ugly or commonplace or both, which are so much 


in favour with so many local authorities. 
RICHARD Roe. 
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REVIEWS 


The Local Government Act, 1958. With General Introduction 
and Annotations. Being a reprint of Butterworths’ Annotated 
Legislation Service Statutes Supplement No. 14. By Haro.tp 
ParrisH, LL.B., of Lincoln’s Inn, Barrister-at-Law. pp. vill 
and (with Index) 186. 1959. London: Butterworth & Co. 
(Publishers), Ltd. £1 7s. 6d. net. 


This follows the usual pattern of an “‘ annotated Act ”’ book 

a short general introduction followed by a print of the Act, in this 
case very fully annotated. There are also several sets of regulations 
made under the Act reproduced in an Appendix, including the 
General Grant Order, 1958, and the Local Government Commis- 
sion Regulations, 1958; it is not altogether clear why it was 
considered necessary to refer to several sets of educational regula- 
tions on pp. 160-162, for these do not (as pointed out by the learned 
author) prescribe standards to be complied with by authorities in 
receipt of the general grant. An annotated Act type of book is 
surely concerned only with regulations made under one or other 
of the enabling powers conferred by the Act; besides, is it fair 
to give a list of statutory instruments “‘ under the Act,’’ when 
some of these appear in summary form only ? 


Many of the notes are little more than paraphrases of the 
words used by Parliament, but this is inevitable when com- 
menting on a new administrative statute of this complexity. 
In practice it is often valuable to have such a paraphrase before 
one, and Mr. Parrish’s comments will be found particularly 
useful. The book will be of most value in connection with 
boundary reviews, most of which are still to come. Most local 
government officers——and others have mercifully been spared 
that task—have by now been compelled to master the complexities 
of the grant provisions of Pt. I of the Act, so Mr. Parrish’s help 
in this respect is not quite so welcome as it would have been 
six or more months ago. 

The book is well laid out and properly equipped with indices as 
is now to be expected from these publishers. 


Taxation Studies: Unilateral Relief of Double 
A comparison of law and practice in certain 

pp. 65. 1959. London: Federation of 
10s. net. 


F.B.I. 
Taxation. 
European countries. 
British Industries. 
The latest in the series of F.B.1. Taxation Studies, this booklet 

arose from a conference of the taxation experts of the countries 
of the Council of European Industrial Federations. At that 
conference it was agreed that a useful purpose would be served 
by bringing together in one work the different practices and 
laws of the member countries in their approach to the unilateral 
relief of double taxation. The task of collecting the information 
and of having it published has been undertaken by the Federation 
of British Industries, although information relevant to their own 
countries has been provided by the taxation experts of the 
industrial federations of each of the countries concerned. It is 
not suggested that this study should be regarded as authoritative 
but it will be found to be a useful guide to a complex subject. 


Puitip S. JAMEs, M.A., 
Fourth edition, 1959. 
Butterworth & Co. 


Introduction to English Law. by 
of the Inner Temple, Barrister-at-Law. 
pp. xxvi and (with index) 486. London: 
(Publishers), Ltd. 19s. net. 


It is now four years since the third edition of this work was 
published, but its popularity among students, as well as young 
men and women studying for professional examinations, has not 


waned. This edition follows the same successful pattern as its 


predecessors, but it incorporates all the recent changes and 
developments in the law. Among the recent legislation referred to 
in this edition are the Adoption Act, 1958, the County Courts Act, 
1959, the Local Government Act, 1958, and the Family Allowances 
and National Insurance Act, 1959. This book covers a very 
wide field and its author must be congratulated on having 
undertaken to write and keep up to date such an exposition. 


Clarke Hall and Morrison’s Law relating to Children and 
Young Persons. Second (Cumulative) Supplement to Fifth 
Edition. By A. C. L. Morrison, C.B.E., formerly Senior 
Chief Clerk of the Metropolitan Magistrates’ Courts, and 
L. G. BANweELL, Chief Clerk of the Metropolitan Juvenile 
Courts. pp. xv and 176. 1959. London: Butterworth & 
Co. (Publishers), Ltd. £1 net. 

This cumulative supplement records the changes made in the 
law up to June, 1959, The text of the main work is fully 
annotated and new statutes and rules are also printed, including 
the Adoption Act, 1958, the Children Act, 1958, and all the 
new rules and forms relating to adoption. The supplement is 
essential to anyone who has the main work in view of the 
considerable changes made by those provisions. 

1959, 


The Case Continued. By JuLiaAn Prescot. pp. 215. 


London: Arthur Barker, Ltd. 16s. net. 

This book contains an account of the first year of practice of 
an assistant solicitor since he was admitted. The author recounts 
the difficulties he faced by not only being, but appearing to be, 
inexperienced. Upon reading this book many solicitors will 
recollect their early days when, like the author, they too only 
received unremunerative matters which nobody else in the office 
wished to handle. Nevertheless, such matters can make enter- 
taining reading and the author succeeds in holding the interest 
of readers as he tells of the clients and their cases—as well as 
the partners and managing clerks—with whom he had to deal. 
On the whole, the incidents ring true. Eyebrows may be raised 
at the author’s professional earnings, which are far from typical ; 
as a newly qualified assistant solicitor he was paid something 
over £1,000 as salary in his first year with a subsequent bonus 
of £250; the fact that he was a nephew of the senior partner 
seems the most likely explanation of his financial good fortune. 


The Casualties of Industry.—A Plea for Justice for Miners. 
By Atun Taran Davies, M.A., LL.B. (Cantab.), LL.B. 
(Wales). pp. 24. 1959. Llandybie: Christopher Davies 
(Publishers), Ltd. 1s. net. 

The purpose of this very interesting pamphlet is to discuss 
the legal position of coal miners and to highlight the injustice 
which, in the author’s opinion, exists at the present time as far 
as they are concerned. The position of the miner is compared 
with that of the factory worker and the author concludes that 
there is a “‘ great gulf fixed’’ between them. 
should the miner have to endure not only more dangerous 
conditions, but also a considerably smaller chance of compen- 
sation ?’’ Mr. Davies maintains that, in the event of injury, 
irrespective of negligence or breach of statutory duty on the 
part of the National Coal Board, the miners “‘ should almost 
automatically be able to recover damages to supplement the 
small payments they receive from the National Insurance 
Scheme.”” We would have found his plea even more compelling 
had he proved, in the course of his argument, the assertion 
that miners are ‘‘ paid no more than those in safe and pleasant 
employment.” 





Obituary 


Mr. EpGar THOMAS Epmonps, solicitor, of Barry, died recently. 
He was admitted in 1921. 

Mr. RoBERT GLYNNE-JONEs, solicitor, of Conway, died on 
26th September, aged 68. He was admitted in 1919. 

Mr. HeENry EarteE MAnisty, solicitor, of London, W.C.2, 
died on 25th September. He was admitted in 1933. 


Lieutenant-Colonel FREDERICK MILLS SLATER, solicitor, of 
Darlaston and Walsall, died on 24th September. He was 
admitted in 1928, and was clerk to the magistrates’ court at 
Willenhall. 


Mr. GEORGE WILLIAMS, C.B.E., solicitor, of London, E.C.4, 
died on 26th September. He was admitted in 1912. 
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OF CASES 


The Notes of Cases in this issue are published by arrangement with the Council of 
Law Reporting, and, in general, full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note 


Court of Appeal 


PRACTICE AND PROCEDURE: RIGHT OF PUBLIC TO 
HAVE ACCESS TO DOCUMENTS FILED IN CENTRAL 
OFFICE 
In re Associated Newspapers, Ltd. 

2nd October, 1959 


\pplication ex parte with leave from Winn, J., in chambers. 


Morris, Romer and Willmer, L.J J. 


Order 61, r. 17, of the Rules of the Supreme Court provides that 
‘“ proper indexes or calendars to the files or bundles of all docu- 
ments filed at the Central Office shall be kept, so that the same 
may be conveniently referred to when required, and such indexes or 
calendars and documents shall, at all times during office hours, 
be accessible to the public on payment of the usual fee.’’ After 
attention had been drawn in the Press to the terms of that rule 
in February, 1959, and to the fact that a Practice Masters’ Rule 
(r. 23, Annual Practice, 1959, p. 2162) (which provided that 
‘depositions and all proceedings in the Queen’s Bench Division 
are open to the inspection of parties or their solicitors only ’’) 
was in conflict with the mandatory terms of Ord. 61, r. 17, that 
part of the Practice Masters’ Rule was revoked as ultra vires 
the Rule of the Supreme Court; but the practice was set up 
whereby persons desiring to inspect documents filed at the 
Central Office were required to obtain leave from a master. 
On 17th September, 1959, Master Clayton gave leave to the 
applicants, Associated Newspapers, Ltd., to inspect an injunction 
granted by a judge in chambers filed at the Central Office ; but 
when their solicitors applied to the office, they were informed 
the defendant’s solicitors did not want anyone to know 
about the matter; and Master Clayton, holding that he had 
a discretion, reversed his former order. Winn, J., in chambers, 
upheld that decision, but gave leave to the applicants to appeal. 
Counsel for the applicants told the court that he was advised 
that, the applicants having no opponent and there being no 
writ in any proceedings, the only course was to apply to the 
court ex parte. 


Morris, L.J.: This court only hears appeals from some ordet 
made in some proceedings. 

Romer, L.J.: This rule is very peculiar. In the absence of 
some specific direction I should have thought that the remedy 
of someone who cannot get the document would be to apply for 
mandamus to the person who will not let him see it. 


Morris, L.].: 


Counsel said that, having ventilated the matter, which was ol 
great public importance, he would advise his clients to go back 
to the Central Office and if they refused a sight of the injunction 
steps might be taken by way of prerogative writ. 

Morris, L.J.: We are not advising you that there is any 
special procedure, but I do not see how you can come before us 
ex parte, by leave or in any other way. 

Neville Faulks, O.C., and D. Hirst (Swepstone 


Or by an action for a declaration 


APPEARANCES : 
Walsh & Son). 
(Reported by Miss M. M. Hit, Barrister-at-Law] 


WEEKLY LAW REPORTS: REFERENCES 
The following page numbers can now be given in respect of 
cases published in these columns on the dates indicated 
17th July, 1959: 
Bampton v. Bampton 1 W.L.R. 842 
31st July, 1959: 
Narcissiv. Wolfe .. ea a - 3 W.L.R. 431 


7th August, 1959 : 


Bennett, deceased, Jn ve ; Sucker v. A.-G. 3 W.L.R. 427 
2lst August, 1959: 

Knowles v. Zoological Society of London .. 1 W.L.R. 823 
4th September, 1959 : 

Napieralski v. Curtis (Contractors), Ltd. .. 1 W.LLR. 835 


“THE SOLICITORS’ JOURNAL,” 
8th OCTOBER, 1859 


On the 8th October, 1859, THE SoLiciTorRs’ JOURNAL wrote of 
the county courts that they “‘ are now fixed among the permanent 
institutions of the country . Able officers should be secured, 
above all judges should be appointed whose capacity for the 
judgment-seat cannot be contested Have these most 
obvious rules guided the Governments of the day from the 
period of the first constitution of these courts ? Most of our 
readers will, we are confident, answer this question in the 
negative. They will call to mind the first appointments when 
the prevailing motives were to patronise the minister’s friends 
or to escape giving compensation. The former is an_ old 
grievance and requires no more than bare mention. The latter, 
however, sprang from selfish fears Courts of request, 
hundred courts and the like, all ripe for dissolution, removal, 
etc., conferred a title to a judgeship in the new courts upon 
those who had presided in the old, lest these should demand 


compensation for their displacement. This Is very much like 
an executor who proceeds to swallow the surplus pills and drink 
off the remaining draughts and mixtures which did little good 
to his departed friend, because ‘ it’s a pity to waste them ° 
Many appointments of undoubted merit were made in parts of 
the country where either public intelligence is too great -or the 
publicity too dangerous to venture on a doubtful selection 

Let anyone having ‘ good influence’ in high quarters ask for a 
friend, whose merits at the Bar have not been discovered, a 
police magistracy in London, the reply will be, ‘ Ask anything 
but that There are those confounded papers—they get 
hold of everything so soon that really I dare not run the risk, 
but I think I could get the Lord Chancellor to give him a County 
Court judgeship.’ It is, indeed, true that a long course of 
tyranny and folly may be indulged in in these courts before 
public attention is attracted to it.”’ 


Societies 


The Liverpoot LAw CLERKS’ SOCIETY have arranged a course 
of ten lectures on conveyancing to be given by Mr. J. Turner, 
LL.M. The lectures will be given weekly from 13th October to 
15th December, 1959, at the Law Library, Tower Building, Water 
Street, Liverpool, at 5.30 p.m 


A number of the CENTRAL MIDDLESEX LAW SOCIETY'S 
members, particularly those with practices in south as well 
as Central Middlesex, have welcomed a proposal to extend 
the area covered by the Society to embrace South 
Middlesex. 
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IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Independent Undertakings (Railway Passenger Charges Scheme 
Application) Order 1959. (S.I. 1959 No. 1628.) 5d. 
Sheriff Courts (Caithness) Order, 1959. (S.I. 1959 No. 1643.) 
4d. 
Stopping up of Highways Orders :— 
County Borough of Bournemouth (No. 1). 
5d. 
City and County Borough of Coventry (No. 10). 
No. 1635.) 5d. 
County of Devon (No. 6). 
County of Devon (No. 7). 
County of Gloucester, (No. 12). 
County of Gloucester (No. 13). 
County of Leicester (No. 8). 
County Borough of Newport (No. 2). 
5d. 


(S.1. 1959 No. 1645.) 
(S.I. 1959 


(S.I. 1959 No. 1636.) 6d. 
(S.1. 1959 No. 1637.) 5d. 

(S.I. 1959 No. 1626.) 5d. 
(S.1. 1959 No. 1627.) 5d. 
(S.I. 1959 No. 1638.) 5d. 

(S.I. 1959 No. 1646.) 


“* The Solicitors’ Journal ’’ 
Friday, October 9, 1959 


AND WHITEHALL 


(S.I. 1959 No. 1639.) 5d. 
(S.I. 1959 No. 1634.) 5d. 


County of Stafford (No. 14). 
County of Warwick (No. 4). 


SELECTED APPOINTED DAYS 
October 


Ist County Court (Amendment) Rules, 1959. 
No. 1251.) 


County Court Districts (Long Eaton and Parish of Lymm) 
Order, 1959. (S.I. 1959 No. 1423.) 


County Court Fees Order, 1959. (S.I. 1959 No. 1262.) 
County Courts Act, 1959. 

6th Mental Health Act, 1959, ss. 1 and 149. 

16th Dog Licences Act, 1959. 
Rights of Light Act, 1959. 


(S.I. 1959 





CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily 
those of “ The Solicitors’ Journal”’] 


Expediting Contract 


Sir,—One wonders how far this subject is academic. Ona sale 
by private treaty, the contract, one is told, is not signed until the 
purchaser’s solicitor has made local searches, sent preliminary 
inquiries on a Solicitors’ Law Stationery Society form to the 
vendor’s solicitors (usually without culling those which are 
obviously inapplicable) and confirmed all arrangements for 
mortgages, sometimes waiting for written notification of acceptance 
from the building society. Yet the same property is often sold 
by auction and the contract is signed there and then by the 
purchaser, in some cases before he realises a solicitor is necessary, 
and certainly as a rule before he has instructed one. It is not 
often that he comes to any harm. 

On reflection, there is no reason why the use of the option 
clauses as to searches and mortgage should not mean that a 
contract can be signed once the bargain is struck. But, the 
failure of the profession to use these clauses as much as possible 
apart, the fault very often lies with the vendor himself. If he 
is selling by auction, he instructs his solicitor well in advance. 
But if not, he expects the same result within twenty-four hours 
of his instructions. 


Milnthorpe, W. D. Park. 


Westmorland. 


PRACTICE NOTE 
PRISON COMMISSIONERS’ REPORT 

The court is finding over and over again that it is impossible 
to tell from the transcript in any particular case whether the 
Prison Commissioners’ report has ever been handed to the 
prisoner or his counsel: see ss. 20 (8) and 21 (5) of the Criminal 
Justice Act, 1948. Even when subsequent inquiries are made, 
it is difficult to find out what happened. The court thinks 
that the handing of a copy should be a routine matter, and 
that it should be accompanied by some caral observation, such 
as: ‘IT now hand you the report,’’ which will appear on the 
transcript. The proper time for doing this will be after the 
notices of previous convictions have been proved, and _ this 
indeed was stated to be the proper course by Lord Goddard, C.]J., 
in R. v. Dickson {1950} 1 K.B. 394. 

PARKER OF WADDINGTON, C.J. 

29th June, 1959. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 
INTERIM DIVIDEND 
The Directors announce the payment on 27th October of an 
interim dividend of 4 per cent. on account of the year 1959 
(against 3 per cent. in 1958). Registers will be closed from 19th 
to 27th October inclusive. 


NOTES AND NEWS 
COUNTY COURT JUDGES 
Mr. Ronatp GRAHAM Dow has been appointed one of the 
judges of the Brentford and Uxbridge County Courts in succession 
to Judge Sir Shirley Worthington-Evans (Circuit 34) with effect 
from 2nd October, 1959, and Mr. HENRY SAMUEL JACOB RUTTLE 
has been appointed one of the judges of the Lambeth County 
Court (Circuit 48) with effect from 5th October, 1959. 


Mr. DouGLas CHARLES Lorrus PoTTER has been appointed 
one of the judges of the Willesden County Court (Circuit 46) 
with effect from 2nd October, 1959; Mr. RoGER BLENKIRON 
WILLIs has been appointed one of the judges of the Bloomsbury 
County Court (Circuit 42) with effect from 2nd October, 1959. 


BUILDING SOCIETIES 
HousE PURCHASE AND Housinc Act, 1959 


The Northumbria Permanent Benefit Building Society has 
been designated for the purposes of s. 1 of the House Purchase 
and Housing Act, 1959. The latest list of building societies so 
designated was published on p. 778, ante. 


RECONSTRUCTION OF TRIAL 
The case of Tilton v. Beecher has been selected as the third 
programme in the B.B.C.’s Home Service series of reconstructed 
trials, “‘ The Verdict of the Court,” on Friday, 9th October, 
at 7 p.m. Lord Birkett, who selects the cases for inclusion in 
this series, supplies a postscript to it. 


Honours and Appointments 


Mr. Henry INCE NELSON, Q.C., has been appointed a Deputy 
Commissioner for the purposes of the National Insurance Acts. 

Mr. Lestiz CHARLES Wort, clerk to the Midhurst Rural 
District Council, has been appointed clerk to the Bullingdon 
Rural District Council, in succession to Mr. A. E. Oswin. This 
appointment takes effect from 23rd November. 





“ THE SOLICITORS’ JOURNAL ” 


Editorial, Publishing and Advertisement Offices: Oyez House, Breams 
Buildings, Fetter Lane, London, E.C.4._ Telephone: CHAncery 6855. 


Annual Subscription : Inland £4 10s., Overseas £5 (payable yearly, 
half-yearly or quarterly in advance). 

Classified Advertisements must be received by first post Wednesday. 

Contributions are cordially invited and should be accompanied by the 
name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SoLtciTors’ JOURNAL 
is reserved. 


{ 
; 
‘ 
‘ 
‘ 
‘ 
‘ 
f 
; 
‘ 
C 
! 
‘ 
4 














